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JURISDICTION
The parties to the proceedings below were Sherrie Kirkley,
Plaintiff, and Ross Kirkley, Defendant.

The Appellant, Franklin

R. Brussow, was neither a party to the proceedings nor a
petitioner for intervention.

Additionally, as is argued below,

the order appealed from is not a final order from which appeal
may be take. Accordingly, this Court has no jurisdiction under
Utah R. App. P. 3 to hear Mr. Brussow's appeal.
STATEMENT OF THE ISSUES
1.

Does the Appellate Court have jurisdiction under Utah R.

App. P. 3 and Utah R. Civ. P. 54(b) to hear this appeal?
The initial question of whether an order is
eligible for certification under Utah R. Civ. P. 54(b)
is a question of law and the trial court's decision is
reviewed for correctness.

Kennecott Corp. v. State Tax

Comm'n, 814 P.2d 1099 (Utah 1991).

2.

Should the failure of the Appellant to submit a

statement of facts and/or proceedings under Utah R. App. P. 11(g)
result in dismissal of the appeal?
The standard of review for this issue is the
correctness standard.
97, 102 (Utah 1992).

Butterfield v. Okubo, 831 P.2d
The lower court's conclusions of

law are entitled to no deference.

1

AOK Lands, Inc. v.

Shand Morahan & Co., 860 P.2d 924, 925 (Utah 1993) .

3.

Was the District Court required to make a

contemporaneous record of the proceedings that resulted in the
vacation of Appellant's statutory attorney's lien?
The standard of review for this issue is the
correctness standard,
97, 102 (Utah 1992).

Butterfield v. Okubo, 831 P.2d
The lower court's conclusions of

law are entitled to no deference.

AOK Lands, Inc. v.

Shand Morahan & Co., 860 P.2d 924, 925 (Utah 1993).

4.

Was the District Court required to enter findings of

fact and conclusions of law before ordering the vacation of
Appellant's statutory attorney's lien?
The standard of review for this issue is the
correctness standard.

Butterfield v. Okubo, 831 P.2d

97, 102 (Utah 1992).

The lower court's conclusions of

law are entitled to no deference.

AOK Lands, Inc. v.

Shand Morahan & Co., 860 P.2d 924, 925 (Utah 1993).

5.

Was the Appellant denied due process when the District

Court ordered the vacation of Appellant's ineffectual statutory
attorney's lien?
The standard of review for this issue is the

2

correctness standard.
97, 102 (Utah 1992).

Butterfield v. Okubo, 831 P.2d
The lower court's conclusions of

law are entitled to no deference.

AOK Lands, Inc. v.

Shand Morahan & Co., 860 P.2d 924, 925 (Utah 1993).

6.

Can an attorney assert an attorney's lien against the

proceeds awarded to an opposing party?
The standard of review for this issue is the
correctness standard.

Butterfield v. Okubo, 831 P.2d

97, 102 (Utah 1992).

The lower court's conclusions of

law are entitled to no deference.

AOK Lands, Inc. v.

Shand Morahan & Co., 860 P.2d 924, 925 (Utah 1993).

CONTROLLING PROVISIONS OF CONSTITUTIONS, STATUTES, ORDINANCES,
AND REGULATIONS
A.

CONSTITUTIONAL PROVISIONS: NONE

B.

STATUTES:
1)

C.

Utah Code Ann. §78-51-41 (Attorney's Liens)

RULES AND REGULATIONS:
1)

Utah R. App. P. 3

(Appeal as of Right; How Taken)

2)

Utah R. App. P. 11

(The Record on Appeal)

3)

Utah R. App. P. 24

(Briefs)

4)

Utah R. App. P. 29

(Oral Argument)

5)

Utah R. App. P. 33

(Damages for Delay or Frivolous
Appeal; Recovery of Attorney's

Fees)
6)

Utah R. App. P. 34

(Award of Costs)

7)

Utah R. Civ. P. 24

(Intervention)

8)

Utah R. Civ. P. 54(b)

(Judgments; Costs)

9)

Utah Code of Judicial
Administration §3-304

(Official Court Reporters)

STATEMENT OF THE CASE
A.

NATURE OF THE CASE
This appeal involves an attempt by the Appellant to enforce

an ineffectual attorney's lien against proceeds awarded to the
opposing party.

The case below was a divorce action between

Sherrie Kirkley and Ross Kirkley.

Franklin R. Brussow, the

Appellant, represented the Defendant/Respondent Ross Kirkley
early in the divorce action and was never a party to the action
and never sought intervention.

M r . Brussow is appealing the

District Court's order which directed him to remove his purported
attorney's lien.

B.

COURSE OF THE PROCEEDINGS AND DISPOSITION IN THE LOWER COURT
After entry of the decree of divorce and pursuant to an

order to show cause which was served on Appellant, on August 12,
1996, the trial court ordered Mr. Brussow to remove his purported
attorney's lien from the residence of Sherrie Kirkley.

4

C.

STATEMENT OF THE FACTS
Rule 24 of the Utah Rules of Appellate Procedure requires a

statement of facts relevant to the issues presented for appeal
and further requires citations of support to the record for each
fact stated.

Utah R. App. P. 24(a) (7).

Although directed by

this Court to prepare a statement of the relevant proceedings,
Mr. Brussow has failed to comply with Utah R. App. P. 11(g).
Letter, Clerk of the Court M. Branch to F. Brussow, dated January
16, 1997 and attached hereto as exhibit "A."

As is argued and

shown below, this omission requires dismissal of Mr. Brussow's
appeal.
Assuming, arguendo,

that Utah R. App. P. 11 does not require

that this Court dismiss the appeal, only three (3) facts are
relevant.
1)

Those facts are as follows:

Mr. Brussow represented Mr. Kirkley early in the divorce

proceedings hereunder and withdrew from the case.
2) Thereafter, Mr. Brussow purported to file an attorney's
lien pursuant to Utah Code Ann. §78-51-41 against certain real
property.
3) That real property was awarded to Mrs.

Kirkley

by decree

of the lower court.

SUMMARY OF ARGUMENT
Before this Court can address the merits of this appeal, it

5

must first determine whether or not it has jurisdiction to hear
the appeal.

This Court lacks jurisdiction to hear this appeal

because Mr. Brussow was not a party in the lower court and he is
not appealing from a final judgment under Utah R. Civ. P. 54(b).
Because Mr. Brussow is not appealing the decree of divorce but a
subsequent order he was required to obtain certification under
Rule 54(b) and because he did not, his attempt to appeal as a
matter of right pursuant to Utah R. App. P. 3 must be dismissed.
Even if this Court did have jurisdiction, it must dismiss
the appeal because the Appellant failed to submit a statement of
facts and/or proceedings under Utah R. App. P. 11(g).

Rule 11(g)

requires an appellant file a statement of facts and/or
proceedings when no record is available.

The Appellant was

directed by this Court to submit a statement of the facts and/or
proceedings pursuant to Utah R. App. P. 11(g).

Because the

Appellant failed to do so, this Court must presume the

4

correctness of the disposition made by the trial court and
dismiss this Appeal.
Contrary to argument of Appellant, the District Court was
not required to make a contemporaneous record of the proceedings
on the order to show cause because under Utah Code of Judicial
Administration §3-304(3)(A), the judge may dispense with
recording services in any particular cause or for a portion of
any proceedings.

Similarly, the District Court was not required

6

to enter findings of fact and conclusions of law because no
material facts were disputed meaning the failure to file written
facts harmless error. Finally, the Appellant was not denied due
process because the order did not deprive Appellant of a property
right and he received all of the process due to him.
Finally, even if the Appellant had complied with Utah R.
Civ. P. 54(b) and Utah R. App. P. 11 this Court would still be
required to dismiss the appeal on the merits.

An attorney's lien

under Utah Code Ann. §78-51-41 only attaches to any settlement or
judgment in the favor of that attorney's client.

Since Mr.

Brussow attempted to assert a lien against proceeds which were
awarded to the opposing

party, his appeal must be denied.

ARGUMENT
I.
THIS COURT LACKS JURISDICTION TO HEAR THIS APPEAL BECAUSE
MR. BRUSSOW IS NOT APPEALING FROM A FINAL JUDGMENT UNDER UTAH R.
CIV. P. 54(B) AND HE WAS NOT A PARTY IN THE LOWER COURT. THE
APPEAL MUST, THEREFORE, BE DISMISSED.
On appeal, a party whose standing is challenged must show
that he had standing in the original proceeding and that he was a
party or privy to the action below and that he or she is
aggrieved by that court's judgment.

Society of Prof. Journalists

v. Bullock, 743 P.2d 1166, 1171 (Utah 1987)(citing Olson v. Salt
Lake City School District, 724 P.2d 960, 962 n. 1 (Utah 1986)).
If a party appeals an order that was not final and neither
certified nor eligible for certification under Utah R. Civ. P.

7

54(b) the remedy is dismissal of the appeal.
Okland Constr. Co..

817 P.2d 323 (Utah 1991).

A.J. Mackay Co. v.
This Court lacks

jurisdiction to hear this appeal because Mr. Brussow is not
appealing from a final judgment under Utah R. Civ. P. 54(b) and
because he was not a party to the action in the lower court.

A.

THIS COURT LACKS JURISDICTION TO HEAR MR. BRUSSOWS APPEAL
BECAUSE HE FAILED TO OBTAIN CERTIFICATION UNDER UTAH RULE OF
CIVIL PROCEDURE 54(b).
Because Mr. Brussow did not obtain certification under Rule

54 (b), his attempt to appeal as a matter of right pursuant to
Utah R. App. P. 3 must be dismissed.

Tyler v. Department of

Human Servs., 874 P.2d 119 (Utah 1994).

Although a decree of

divorce may be a final judgment, Mr. Brussow is not appealing the
decree of divorce but a subsequent non-final order of the court.
Even if the trial court had certified the order for appeal, this
Court would review that decision for correctness.

Kennecott

Corp. v. State Tax Comm'n, 814 P.2d 1099 (Utah 1991).
The order of the District Court was not final because an
attorney can only enforce an attorney's lien through the
initiation of a separate action or through intervention.1

Under Utah R. Civ. P. 24, Mr. Brussow would have to have shown the
timeliness of his motion to intervene, that he had an interest in the property
or transaction, that the disposition of the court would impede his ability to
protect that interest and that the parties did not adequately represent his
interest. Because he could have adequately protected his purported interest
by initiating a separate action his ability to protect his claimed interest
was not impeded and the district court could have and should have denied any
motion by Mr. Brussow to intervene.

8

McDonald v. McDonald, 866 P.2d 1253, 1254-55 (Utah App. 1993).
The order which vacated the Appellant's lien does not prevent Mr.
Brussow from taking the proper steps of initiating a separate
action to enforce his purported attorney's lien.

An order that

does not wholly dispose of a claim or a party is not "final" and
cannot be appealed.

Pate v. Marathon Steel Co.,

692 P.2d 765

(Utah 1984); Backstrom Family Ltd. Partnership v. Hall, 751 P.2d
1157 (Utah Ct. App. 1988).

Accordingly, Mr. Brussow's appeal was

not properly taken and must be dismissed.

A.J. Mackay, 817 P.2d

323 (Utah 1991) .

B.

THIS COURT LACKS JURISDICTION TO HEAR MR. BRUSSOW'S APPEAL
BECAUSE HE WAS NOT A PARTY IN THE LOWER COURT, AND HIS
APPEAL MUST THEREFORE BE DISMISSED.
In order to bring a direct appeal under Utah R. App. P. 3, a

party must show that was either a party to the action or that he
had intervened therein.

Society of Prof. Journalists, at 1171.

"In a divorce action, the attorney is not a party to the
proceeding and by himself has no right to carry it on."
McDonald, at 1254 (quoting Adamson v. Adamson, 21 Utah 2d 39, 439
P.2d 854 (Utah 1968)); Albrechtsen v. Albrechtsen, 18 Utah 2d 55,
57, 414 P.2d 970, 971 (Utah 1966)(attorney is without standing to
enforce attorney's lien where no motion was made by the attorney
to intervene in the action).

Since Mr. Brussow did not petition

the District Court to allow him to intervene and because he was

9

never a party to the action below, Mr. Brussow cannot appeal as
of right under Utah R. App. P. 3.

KUTV, Inc. v. Conder, 668 P.2d

513 (Utah 1983).
The only other option available to Mr. Brussow was to file a
petition for an extraordinary writ.

In order to obtain standing

through the use of a writ an additional showing is required.
Society of Prof. Journalists, at 1171. However, because Mr.
Brussow did not file a petition, this Court need not address the
standards set forth in Society of Prof. Journalists.
Because Mr. Brussow was not a party below, did not intervene
or attempt to intervene and because he did not file a petition
for an extraordinary writ, this Court must dismiss his appeal for
lack of jurisdiction.

II. UNDER UTAH R. APP. P. 11, AND THE DIRECTION OF THIS COURT,
THE APPELLANT WAS REQUIRED TO SUBMIT A STATEMENT OF THE FACTS OR
PROCEEDINGS FROM RECOLLECTION. BECAUSE THE APPELLANT FAILED TO
DO SO, THIS COURT MUST PRESUME THE CORRECTNESS OF THE DISPOSITION
MADE BY THE TRIAL COURT AND DISMISS THIS APPEAL.
This Court must dismiss the appeal because the Appellant
failed to submit a statement of facts and/or proceedings under
Utah R. App. P. 11(g).

In order for this Court to address the

issues raised by the Appellant, there must be an adequate record
on appeal.

State v. Rawlinas, 829 P.2d 150 (Utah Ct. App. 1992).

Further, if the Appellant intends to urge on appeal that a
conclusion is not supported by the record, the Appellant must

10

include in the record all evidence relevant to such conclusion
and neither this Court nor the Respondent is obligated to correct
Appellant's deficiencies.

Utah R. App. P. 11(e) (2); State v.

Nine Thousand One Hundred Ninety-Nine Dollars, 791 P.2d 213 (Utah
Ct. App. 1990); Intermountain Power Agency v. Bowers-Irons
Recreation Land & Cattle Co., 786 P.2d 250 (Utah Ct. App. 1990).
If the appellate court fails to receive the record, it must
presume that the disposition made by the trial court was correct
and dismiss the appeal.

Sampson v. Richins, 770 P.2d 998 (Utah

Ct. App.), cert. Denied, 776 P.2d 916 (Utah 1989); Horton v. Gem
State Mut.. 794 P.2d 847 (Utah Ct. App. 1990).
This Court directed the Appellant to submit a statement of
the facts and/or proceedings from the order to show cause and any
other relevant portions of the record under Utah R. App. P.
11(g).

Letter, Clerk of the Court M. Branch to F. Brussow, dated

January 16, 1997 and attached hereto as exhibit "A."

The

Appellant failed to submit such a statement to this Court and
opposing counsel, failed to show that the procedures of Rule 11
were inadequate and his appeal must be dismissed.
Hayward, 703 P.2d 1043 (Utah 1985).

11

Emig v.

III. THE DISTRICT COURT WAS NOT REQUIRED TO MAKE A
CONTEMPORANEOUS RECORD OF THE PROCEEDINGS THAT RESULTED IN THE
VACATION OF APPELLANT'S STATUTORY ATTORNEY'S LIEN BECAUSE UNDER
UTAH CODE OF JUDICIAL ADMINISTRATION §3-304(3) (A), THE JUDGE MAY
DISPENSE WITH RECORDING SERVICES IN A PARTICULAR CAUSE OR FOR A
PORTION OF THE PROCEEDINGS.
Section 3-304 states that a record of court proceedings
shall be taken by the court reporter "except when the judge
dispenses with the services in a particular cause or for a
portion of the proceedings."

Contrary to the arguments raised in

Mr. Brussowfs brief, nothing in Utah Code of Judicial
Administration §4-201 or the Utah constitution contradicts the
cited portion of §3-304(3)(A).

In fact, the sole purpose of Utah

R. App. P. 11(g) is to provide a procedure for submitting a
record before the appellate court where "no report of the
evidence or proceedings at a hearing or trial was made, or if a
transcript is unavailable."

The appellant must prepare a

statement of the evidence or proceedings from the best available
means, including recollection, submit it to opposing counsel for
objections and then submit the same to this Court.
In this case, Judge Rigtrup chose to dispense with the
services of a court reporter.

His action did not violate Mr.

Brussow's rights. Mr. Brussow is not entitled to a remand of the
order because he failed to utilize the procedures of Utah R. App.
P. 11. Emia v. Hayward, 703 P.2d 1043 (Utah 1985).
remedy is dismissal of the appeal, not remand.

12

The proper

IV. THE DISTRICT COURT WAS NOT REQUIRED TO ENTER FINDINGS OF
FACT AND CONCLUSIONS OF LAW BEFORE ORDERING THE VACATION OF
APPELLANT'S STATUTORY ATTORNEY'S LIEN BECAUSE MATERIAL FACTS WERE
NOT DISPUTED AND THEREFORE ANY FAILURE WAS HARMLESS ERROR.
Where the "facts in the record ... are clear,
uncontroverted, and capable of supporting only a finding in favor
of the judgment ... the failure of the trial court to make that
finding is harmless error."

Kinkella v. Baugh, 660 P.2d 233, 236

(Utah 1983).
Although Mr. Brussow failed to abide by the directions of
this Court and Utah R. App. P. 11, he has asserted, in addition
to other facts, the same three (3) facts set forth above: Mr.
1) Brussow represented Mr. Kirkley early in the divorce
proceedings hereunder and withdrew from the case; 2) Thereafter,
Mr. Brussow purported to file an attorney's lien pursuant to Utah
Code Ann. §78-51-41 against certain real property; and 3) that
real property was awarded to Mrs. Kirkley

by decree of the lower

court.
Given these three (3) facts, the legal conclusion reached by
the District Court was the only possible result because cannot
assert an attorney's lien against the proceeds awarded to the
opposing party which his client is awarded.

The absence of

specific findings of fact reciting the foregoing was, therefore,
harmless error.

13

V.
THE APPELLANT WAS NOT DENIED DUE PROCESS WHEN THE DISTRICT
COURT VACATED APPELLANT'S STATUTORY ATTORNEY'S LIEN BECAUSE HE
HAD NO PROPERTY RIGHT OF WHICH HE WAS DEPRIVED AND HE RECEIVED
THE PROCESS THAT WAS DUE IN THIS PARTICULAR CASE.
The Appellant was not denied due process when the District
Court vacated Mr. Brussow's purported attorney's lien because Mr.
Brussow had no property right of which he was deprived and he
received all of the process that was due to him in this
particular case.

In order to assert an attorney's lien, the

Appellant must be a party to the action, a petitioner in
intervention under Utah R. Civ. P. 24 or must initiate a separate
action.

McDonald at 1254-55.

In order to claim a denial of his

constitutional right to due process, Mr. Brussow would have to
show that the procedures of the trial court deprived him of a
substantial property right. As is argued both above and below,
Mr. Brussow's attorney's lien was ineffectual against the
proceeds awarded to Sherrie Kirkley because she was never his
client.

Further, until Mr. Brussow takes those steps of filing a

separate action to enforce his purported attorney's lien, he has
only a potential interest.

McDonald.

Because procedural due process is flexible and requires only
such procedural protections as the particular situation demands,
the amount of process Mr. Brussow was entitled is directly
proportional to the property interest of the Appellant at stake.
Worrall v. Qgden City Fire Department, 616 P.2d 598 (Utah 1980).
Mr. Brussow's constitutional claim is therefore spurious at best.
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Unlike the cases cited in his brief which concern federal
probation decisions and therefore liberty interests, Mr.
Brussow's sole interest below was in his purported lien.

That

lien was ineffectual as against Sherrie Kirkley because she was
not his client.

Further, even if that lien was effective, it

could only become a property interest after Mr. Brussow filed a
separate action.

Before Mr. Brussow can assert a constitutional

claim he must first show an arbitrary deprivation of liberty or
property.

U.S.C.A. Const. Amend. 14; State in Interest of L. G.

SL., 638 P.2d 257 (Utah 1981).
Because at most a de minimis

property interest was effected

because the amount of process due to Mr. Brussow was minimal.
fact, Mr. Brussow received substantial due process.

In

He received

notice of the hearing, was aware that the purpose of the hearing
was his attorney's lien and he was given an opportunity to be
heard at the hearing.

In this case, that amount of process was

more than sufficient because the notice was timely, the hearing
was not evidentiary in nature and Mr. Brussow had the opportunity
to defend the only relevant issues which were legal and not
factual issues. No process was due Mr. Brussow, or at most
minimal process was due which notice and an opportunity to be
heard provided.
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VI. EVEN IF THE APPELLANT HAD COMPLIED WITH UTAH R. CIV. P.
54(B) AND UTAH R. APP. P. 11 THIS COURT WOULD STILL BE REQUIRED
TO DISMISS THE APPEAL BECAUSE AN ATTORNEY'S LIEN UNDER UTAH CODE
ANN. §7 8-51-41 ONLY ATTACHES TO ANY SETTLEMENT OR JUDGMENT IN THE
CLIENT'S FAVOR.
"Section 78-51-41 clearly allows attorneys to attach only
the proceeds of the work he or she has performed, that is, the
proceeds of a judgment obtained in his or her client's favor."
Transamerica Cash Reserve v. Dixie Power, 789 P.2d 24, 27 (Utah
1990).

Utah Code Ann. §78-51-41 applies only to proceeds awarded

to that attorney's client in the litigation.
578 P.2d 516, 517 (Utah 1978).

Flake v. Frandsen,

An attempt to claim a lien on

property not awarded to his or her client as part of a judgment
is merely an attempt to levy on a client's existing assets and is
therefore wrongful.

Transamerica at 27; See

also,

Midvale

Motors, Inc. v. Saunders, 442 P.2d 938, 940 (Utah 1968) ("The
statute gives a lien to the attorney on the fruits of his labor
so as to protect him against an unjust enrichment on the part of
a nonpaying client.

It is not intended to give a general lien on

any other assets of the client."); In Re Knowlton, 800 P.2d 806
(Utah 1990)(License of attorney who wrongfully asserted an
attorney's lien on proceeds which were not awarded to his client
was properly suspended for a period of six (6) months).
Mr. Brussow is attempting to both take a general lien on the
assets of his client and to assert a lien on proceeds which were
not awarded to his client.

The real property upon which Mr.
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Brussow has asserted his lien was awarded to Mrs. Kirkley. Mrs.
Kirkley was not Mr. Brussow's client, Mr. Kirkley was.
law is unambiguous.

The case

Mr. Brussow can only assert an attorney's

lien against the proceeds awarded pursuant to a judgment entered
in his client's favor.

Since the real property was not awarded

to Ross Kirkley pursuant to a judgment in his favor, Mr.
Brussow's lien was properly vacated by the District Court.

CONCLUSION
This Court has numerous grounds for dismissing Mr. Brussow's
appeal without addressing the merits of his claims.

First, this

Court lacks jurisdiction to hear this appeal because Mr. Brussow
was not a party in the lower court and he is not appealing from a
final judgment under Utah R. Civ. P. 54(b).

Second, this Court

must dismiss the appeal because the Appellant failed to submit a
statement of facts and/or proceedings under Utah R. App. P. 11(g)
and this Court cannot determine the issues without that
statement.

Third, the District Court was not required to make a

contemporaneous record of the proceedings that resulted in the
vacation of Appellant's statutory attorney's lien because the
judge may dispense with recording services in any particular
cause or for any portion of the proceedings.

Fourth, the

District Court was not required to enter findings of fact and
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conclusions of law before vacating Appellant's claimed statutory
attorney's lien because material facts were not disputed and
therefore any failure to enter findings was harmless error.
Finally, the Appellant was not denied due process when the
District Court ordered the vacation of Appellant's statutory
attorney's lien because he had no property right of which he was
deprived, and he received the process that was due in this
particular case.
On the merits, Mr. Brussow's appeal is even weaker.

It is

well settled that an attorney's lien only applies to the proceeds
awarded to that attorney's client. Mr. Brussow never had, and
never could have, an attorney's lien in the proceeds awarded to
an opposing party.
For the foregoing reasons, this Court should dismiss Mr.
Brussow's appeal and affirm the order of the trial court.

In

addition, due to the frivolous nature of the appeal, this Court
should proceed under Utah R. App. P. 29, dispose of the appeal
without oral argument and Mr. Brussow should be required under
Utah R. App. P. 33 and 34 to pay the attorney's fees and costs
incurred by Respondent in defending this appeal.

The Respondent,

therefore respectfully request this Court dismiss the appeal
herein, affirm the order of the trial court and award the
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Respondent his attorney's fees and costs incurred in responding
to this appeal.

i s |[Q^
# ; day of February, 1997
RESPECTFULLY SUBMITTED this

CURTIS L. WENGER

Attorney for t|fe Respondent,
Ross Kirkley
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be mailed two (2) true and
correct copies of the foregoing BRIEF OF RESPONDENT, postage
prepaid, this

day of February, 1997, to the following

counsel of record:
Franklin R. Brussow
P.O. Box 71705
Salt Lake City, Utah 84171
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EXHIBIT A
Letter, Clerk of the Court M. Branch to F. Brussow,
dated January 16, 1997

Utaf) Court of appeals

James Z. Davis
Presiding Judge

Michael J. Wilkins
Associate Presiding Judge

230 South 500 East, Suite 400
Salt Lake City, Utah 84102

Russell W. Bench
Judge

Judith M. Billings
Judge
Pamela T. Greenwood

Clerk's Office (801) 578-3900
FAX (801) 578-3999
TDD (801) 578-3940

Judge

Marilyn M. Branch
Clerk of the Court

Norman H. Jackson
Judge

Gregory K. Orme
Judge

January 16, 1997

RECEIVED
f

JAN 1 7 1Q07

Franklin Richard Brussow, Esq.
P.O. Bex 71705
Salt Lake City, Utah 84171
Re:

Kirkley v. Kirkley; Case No. 960593-CA

Dear Mr. Brussow:
I am writing in response to your letter to Sue Willis of the
court's staff, dated December 26, 1996, regarding the court
reporter's representation that no record was made of the
proceedings before Judge Rigtrup on August 12, 1996. Please be
advised that Rule 11(g) of the Utah Rules of Appellate Procedure
appears to be applicable to the circumstances of your appeal.
Such rule provides that if no report of the proceedings at a
hearing was made, the appellant may prepare a statement of the
proceedings from the best available means, including
recollection. The appellant then serves the statement on the
appellee, who may serve objections or propose amendments within
10 days after service. The statement and any objections or
amendments are then filed with the trial court for settlement and
approval. Once the statement is approved by the trial court, the
statement becomes part of the record on appeal.
The court requests that you pursue the procedure stated in
Rule 11(g), Utah R. App. P., within ten days of the date of this
letter and provide this court with a courtesy copy of the
statement served on appellee.
Very truly yours,

nu^jYv^

Marilyn M./ Branch
Clerk of the Court
cc:

Randall L. Skeen, Esq.
Kenneth A. Okazaki, Esq.

UTAH CODE ANNOTATED §7 8-51-41

78-51-41

JUDICIAL CODE

demand for the purpose of bringing action thereon. Any corporation or
voluntary association violating any of the provisions of this section is liable to
a fine of not more than $5,000; and every officer, agent or employee of such
corporation or voluntary association who directly or indirectly engages on
behalf of such corporation or voluntary association in any of the acts herein
prohibited, or assists such corporation or voluntary association to do such
prohibited acts, is guilty of a misdemeanor. The fact that such officer, agent or
employee is a duly and regularly licensed attorney at law shall not be held to
permit or allow any such corporation or voluntary association to do the acts
prohibited herein, nor shall such fact be a defense upon the trial of any of the
persons mentioned herein for a violation of the provisions of this section.
History: C.L. 1917, § 345x1, added by L.
1927, ch. 78, § 1; R.S. 1933 & C. 1943, 6-0-39.
Cross-References. — Professional corporations, § 16-11-1 et seq.

Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

NOTES TO DECISIONS
Unemployment compensation review.
A corporation bringing a petition for writ of
review challenging an unemployment compen-

sation award must be represented by a licensed
attorney. Tracy-Burke Assocs. v. Department of
Emp. Sec, 699 P.2d 687 (Utah 1985).

COLLATERAL REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d Attorneys at
Law § 109.
C.J.S. — 19 C.J.S. Corporations § 956.
A.L.R. — Practice by attorneys and physicians as corporate entities or associations under professional service corporation statutes, 4
A.L.R.3d 383.
Propriety and effect of corporations appearance pro se through agent who is not attorney,

law partnership, 6 A.L.R.4th 1251.
What constitutes professional services within
meaning of statute preserving individual liability of professional employees of professional
corporation, association, or partnership, 31
A.L.R.4th 898.
Liability of professional corporation of lawy e r s > o r m d i v i d u a l m e m b e r s thereof, for mal^
or t h
tort
f
th
memb
39
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A.L.R.4th556.
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Right of professional corporation to recover
damages based on injury or death of attorney or
doctor associate, 74 A.L.R.3d 1129.
Propriety, under state statutes or bar association or court rules, of formation of multistate

78-51-41. Compensation — Lien.
The compensation of an attorney and counselor for services is governed by
agreement, express or implied, which is not restrained by law. From the
commencement of an action, or the service of an answer containing a
counterclaim or at the time that the attorney and client enter into a written or
oral employment agreement, the attorney who is so employed has a lien upon
the client's cause of action or counterclaim, which attaches to any settlement,
verdict, report, decision, or judgment in the client's favor and to the proceeds
thereof in whosoever hands they may come, and cannot be affected by any
settlement between the parties before or after judgment. Any written employment agreement shall contain a statement that the attorney has a lien upon
the client's cause of action or counterclaim.

788

GENERAL PROVISIONS
History: R.S. 1898 & C.L. 1907, § 135; C.L.
1917, § 346; R.S. 1933 & C. 1943, 6-0-40; L.
1989, ch. 100, § 1.

78-51-41

Cross-References. — Costs of partition including attorney fees a hen, § 78-39-45.

NOTES TO DECISIONS
or such acts on the part of the attorney as would
constitute an estoppel. Lundy v. Cappuccio, 54
Utah 420, 181 P. 165 (1919).
It is generally held that attorney's fees, in
absence of intention or agreement to the contrary, attach to specific cases or items of work.
Bishop v. Parker, 103 Utah 145, 134 P.2d 180
(1943).
This section allows an attorney to attach only
the proceeds of the work he or she has performed, that is, the proceeds of a judgment
obtained in his or her client's favor. The statute
does not authorize an attempt to levy on a
client's existing assets. Transamerica Cash Reserve, Inc. v. Dixie Power & Water, Inc., 789
P.2d 24 (Utah 1990).

ANALYSIS

Agreement controls fees.
Attachment of lien.
Contingent fees.
— Child support.
Death of client.
Divorce cases.
Judgment for costs.
Judgment not in client's favor.
Lien follows judgment proceeds.
Perfecting hen.
— No Hen found.
Redemption rights.
Satisfaction of judgment.
Status of hen.
Withdrawal after reversal on appeal.
Workers' compensation cases.
Cited.
Agreement controls fees.
Where an attorney agreed to make a collection for a fee of 20%, he was bound by such
contract and could not upon collection retain
50% on the ground that he was entitled to a
reasonable fee. Ashton v. Skeen, 85 Utah 489,
39 P.2d 1073 (1935).
Since the judiciary does not regulate attorneys in the sense that it supervises them in
their office transactions, the matter of fixing
fees is generally a matter of agreement.
Thatcher v. Industrial Comm'n, 115 Utah 568,
207 P.2d 178 (1949).
The attorney's fee is left to agreement between attorney and client subject to right of the
court to discipline an attorney where the fee
charged is unconscionable, or advantage is
taken of the ignorance of the client. Thatcher v.
Industrial Comm'n, 115 Utah 568,207 P.2d 178
(1949).
Under this section, an attorney's hen can
arise only out of the "agreement, express or
implied" between the lawyer and the client.
Therefore, the statutory hen is only as good as
the underlying agreement regarding compensation. Phillips v. Smith, 768 P.2d 449 (Utah
1989).
Attachment of lien.
Attorney's lien exists only from the commencement of the action, and not from the time
of employment or retainer. Broadbent v. Denver
& R.G. Ry, 48 Utah 598, 160 P. 1185 (1916).
Lien attaches from commencement of action
upon judgment in his client's favor and upon
proceeds thereof, in whatsoever hands they
may come; that hen can only be lost by waiver

Contingent fees.
Where the plaintiff's attorney was to receive
a contingent fee of one-third of whatever was
obtained from the defendant, whether money or
property, and the judgment obtained was satisfied by a sheriff's sale of defendant's realty to
the plaintiff in which the plaintiff's bid was less
than the amount owed on the judgment by the
defendant, the plaintiff's attorney held a Vz
interest in the land the plaintiff purchased
since the land was paid for with the judgment
debt, Vz of which belonged to the attorney.
Petrie v. General Contracting Co., 17 Utah 2d
408, 413 P.2d 600 (1966).
Lien founded upon a contingent-fee agreement was invalid, where the agreement simply
provided for a flat fee of one-third of the recovery but was silent concerning the liability of the
clients for the contingent fee should either they
or the law firm terminate the relationship before any recovery was obtained. Phillips v.
Smith, 768 P.2d 449 (Utah 1989).
— Child support.
Because the Utah Supreme Court has allowed an attorney hen to be satisfied from a
child support obligation, it follows that an attorney hen based upon a contingent fee agreement is permissible. Eastmond v. Earl, 912 P.2d
994 (Utah Ct. App. 1996).
Death of client.
Authority of an attorney under contract to
prosecute an action to final adjudication on a
contingent fee basis is not revoked by the death
of the client; employment by an administrator
is unnecessary, and any recovery is subject to
the hen for attorney's fee hereunder. In re
Agee's Estate, 69 Utah 130, 252 P. 891 (1927).
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TITLE II.
APPEALS FROM JUDGMENTS AND ORDERS OF
TRIAL COURTS.
Rule 3. Appeal as of right: how taken.
(a) Filing appeal from final orders and judgments. An appeal may be
taken from a district, juvenile, or circuit court to the appellate court with
jurisdiction over the appeal from all final orders and judgments, except as
otherwise provided by law, by filing a notice of appeal with the clerk of the
trial court within the time allowed by Rule 4. Failure of an appellant to take
any step other than the timely filing of a notice of appeal does not affect the
validity of the appeal, but is ground only for such action as the appellate court
deems appropriate, which may include dismissal of the appeal or other sanctions short of dismissal, as well as the award of attorney fees.
(b) Joint or consolidated appeals. If two or more parties are entitled to
appeal from a judgment or order and their interests are such as to make
joinder practicable, they may file a joint notice of appeal or may join in an
appeal of another party after filing separate timely notices of appeal. Joint
appeals may proceed as a single appeal with a single appellant. Individual
appeals may be* consolidated by order of the appellate court upon its own
motion or upon motion of a party, or by stipulation of the parties to the
separate appeals.
* c) Designation of parties. The party taking the appeal shall be known as
the appellant and the adverse party as the appellee. The title of the action or
proceeding shall not be changed in consequence of the appeal, except where
otherwise directed by the appellate court. In original proceedings in the appellate court, the party making the original application shall be known as the
petitioner and any other party as the respondent.
(d) Content of notice of appeal. The notice of appeal shall specify the
party or parties taking the appeal; shall designate the judgment or order, or
part thereof, appealed from; shall designate the court from which the appeal is
taken; and shall designate the court to which the appeal is taken.
(e) Service of notice of appeal. The party taking the appeal shall give
notice of the filing of a notice of appeal by serving personally or mailing a copy
thereof to counsel of record of each party to the judgment or order; or, if the
party is not represented by counsel, then on the party at the party's last
known address.
(f) Filing and docketing fees in civil appeals. At the time of filing any
notice of separate, joint, or cross appeal in a civil case, the party taking the
appeal shall pay to the clerk of the trial court such filing fees as are established by law, and also the fee for docketing the appeal in the appellate court.
The clerk of the trial court shall not accept a notice of appeal unless the filing
and docketing fees are paid.
(g) Docketing of appeal. Upon the filing of the notice of appeal and payment of the required fees, the clerk of the trial court shall immediately transmit one copy of the notice of appeal, showing the date of its filing, the docketing fee, and a copy of the bond required by Rule 6 or a certification by the
clerk that the bond has been filed, to the clerk of the appellate court. Upon
receipt of the copy of the notice of appeal and the docketing fee, the clerk of
the appellate court shall enter the appeal upon the docket. An appeal shall be
docketed under the title given to the action in the trial court, with the appellant identified as such, but if the title does not contain the name of the appellant, such name shall be added to the title.
(Amended effective October 1, 1992.)
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Advisory Committee Note. — The designation of parties is changed to conform to the designation of parties in the federal appellate
courts.
The rule is amended to make clear that the
mere designation of an appeal as a "cross-appeal" does not eliminate liability for payment
of the filing and docketing fees. But for the
order of filing, the cross-appellant would have
been the appellant and so should be required to
pay the established fees.

Rule 3

Amendment Notes. — The 1992 amendment, effective October 1,1992, inserted "and a
copy of the bond required by Rule 6 or a certification by the clerk that the bond has been
filed" and made minor stylistic changes in Subdivision (g).
Cross-References. — Circuit courts, appeals from, § 78-4-11.
Justice courts, appeals from, § 78-5-120.
Juvenile courts, appeals from § 78-3a-51.

NOTES TO DECISIONS
ANALYSIS

Absence of record.
Attorney fees.
Content of notice.
Denial of intervention.
Dismissal by trial court.
Filing fees.
Filing of notice.
Final order or judgment.
Judgment nunc pro tunc.
Motion to strike.
New trial.
Partial judgment.
Postjudgment orders.
Purpose of notice.
Review in equity cases.
Summary judgment.
Unsigned minute entry.
Cited.
Absence of record.
There was nothing for the court to review
where the alleged error was not made part of
the record. Powers v. Gene's Bldg. Materials,
Inc., 567 P.2d 174 (Utah 1977).
Attorney fees.
Because plaintiff was entitled to attorney
fees by law, he was entitled to attorney fees
incurred on appeal in defending his judgment
without the necessity of having to file a cross
appeal. Coates v. American Economy Ins. Co.,
627 P.2d 92 (Utah 1981); Wallis v. Thomas,
632 P.2d 39 (Utah 1981).
Content of notice.
Subdivision (d) requires only specification of
the parties taking the appeal, not of all the
parties involved. Scudder v. Kennecott Copper
Corp., 886 P.2d 48 (Utah 1994).
When appealing from an entire final judgment, it is not necessary to specify each interlocutory order of which the appellant seeks review. Scudder v. Kennecott Copper Corp., 886
P.2d 48 (Utah 1994).
Denial of intervention.
Order denying with prejudice an application
for intervention was appealable. Tracy v. University of Utah Hosp., 619 P.2d 340 (Utah
1980).
Dismissal by trial court
Both an order to dismiss with prejudice, on
the merits of the issues under Rule 41(b),
U.R.C.P., and an order of dismissal without
prejudice under Rule 41(a)(1), U.R.C.P., are
final adjudications of tho issues and the time
for appeal under this rule begins to run with
the entry of the order. Steiner v. State, 27 Utah
2d 284, 495 P.2d 809 (1972).

Denial of defendant's motion to dismiss was
not a final judgment subject to appeal. Little v.
Mitchell, 604 P.2d 918 (Utah 1979).
Dismissal without prejudice of plaintiffs action was appealable where the trial court's ruling went to the legal merits of any cause that
plaintiff may have framed. Bowles v. State ex
rel. DOT, 652 P.2d 1345 (Utah 1982).
Filing fees.
It is not the clerk's duty to file notice of appeal until he has received the appropriate filing fee. McLain v. Conrad, 19 Utah 2d 346, 431
P.2d 571 (1967).
Where the notice of appeal was left at the
clerk's office prior to the expiration of the time
for filing but the filing fee was not paid until
after expiration of the time for filing and the
clerk did not file the notice until the fee was
paid, the notice was untimely filed and the
court lacked jurisdiction to hear the appeal.
McLain v. Conrad, 19 Utah 2d 346, 431 P.2d
571 (1967).
Filing of notice.
Where the deadline for filing an appeal expired on Saturday, the notice of appeal which
was filed on the following Monday was within
the time limit, in view of the provisions of
§ 17-16-9. Transwestern Gen. Agency v. Morgan, 526 P.2d 1186 (Utah 1974).
Without notice of appeal being given, the Supreme Court is without jurisdiction to hear the
matter. Yost v. State, 640 P.2d 1044 (Utah
1981).
The Supreme Court cannot take jurisdiction
over an appeal which is not timely brought before it; and an untimely appeal will be dismissed for lack of jurisdiction. Burgers v.
Maiben, 652 P.2d 1320 (Utah 1982); Bowen v.
Riverton City, 656 P.2d 434 (Utah 1982); Nelson v. Stoker, 669 P.2d 390 (Utah 1983).
Mailing a notice of appeal to the clerk of the
court does not constitute a "filing" of the notice
of appeal under this rule. Isaacson v. Dorius,
669 P.2d 849 (Utah 1983).
Final order or judgment
An oral finding of contempt of court and sentence of 15 days in the county jail, with 10 days
suspended, was not a final judgment from
which an appeal could have been taken.
Hinkins v. Santi, 25 Utah 2d 324, 481 P.2d 53
(1971).
In the case of a divorce decree which did not,
by its terms, become a final judgment until
three months after it was entered, appeal had
nonetheless to be taken within one month of
the decree, which was the last proceeding nec-
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Rule 11

(e) Ruling of court. The court, upon its own motion, and on such notice as
it directs, may dismiss an appeal or petition for review if the court lacks
jurisdiction; or may summarily affirm the judgment or order which is the
subject of review, if it plainly appears that no substantial question is presented; or may summarily reverse in cases of manifest error.
(f) Deferral of ruling. As to any issue raised by a motion for summary
disposition, the court may defer its ruling until plenary presentation and
consideration of the case.
(Amended effective April 1, 1996.)
Amendment Notes. — The 1996 amendment inserted "or an order granting a petition
under Rule 5(e)" in Subdivision (a).
NOTES TO DECISIONS
ANALYSIS
Dismissal by court.
Permissive nature of motion.
Summary affirmance.
Time for filing.
Cited,
rious
Dismissal by court
Appeal appropriate for summary disposition
(i.e. ^smiisal) on court's owTmotion. See
Thompson v. Jackson, 743 P.2d 1230 (Utah Ct.
ADD 1987)
pp
*
Permissive nature of motion.
Appellate court's lack of jurisdiction to consider defendant's cross-appeal was not waived
by plaintiffs failure to move for dismissal under Subdivision (a). This rule is permissive, not
mandatory, and a lack of subject matter jurisdiction cannot be waived. Glezos v. Frontier
Inv., 896 P.2d 1230 (Utah Ct. App. 1995).

Summary affirmance.
Summary affirmance under this rule is a determination of the appeal on its merits, after
^ p a r t i e s h a v e ^ n afforded a full and adequate opportunity to present relevant arguments and authorities. An appellate court's rejection of appellant's contentions as unmeritodoes n o t deny him his right of appeal.
KernaiLdez v. Hayward, 764 P.2d£93 (Utah Ct.
^ . 1 9 8 8 ) ; StateMJ. Palmer 786 P.2d 248
^ t o h Ct App 1990) (decided under former
'
App.).
Time for filing.
A motion for summary disposition that is
clearly meritorious supports a suspension of
the time limitation contained in this rule,
Bailey v. Adams, 798 P.2d 1142 (Utah Ct. App.
1990).
Cited in Benchmark, Inc. v. Salt Lake
Valley Mental Health Bd., Inc., 830 P.2d 218
(Utah 1991).

Rule 11. The record on appeal.
(a) Composition of the record on appeal. The original papers and exhibits filed in the trial court, the transcript of proceedings, if any, the index
prepared by the clerk of the trial court, and the docket sheet, shall constitute
the record on appeal in all cases. A copy of the record certified by the clerk of
the trial court to conform to the original may be substituted for the original as
the record on appeal. Only those papers prescribed under paragraph (d) of this
rule shall be transmitted to the appellate court.
(b) Pagination and indexing of record.
(1) Immediately upon filing of the notice of appeal, the clerk of the trial
court shall securely fasten the record in a trial court case file, with collation in the following order:
(A) the index prepared by the clerk;
(B) the docket sheet;
(C) all original papers in chronological order;
(D) all published depositions in chronological order; and
(E) all transcripts prepared for appeal in chronological order.
(2) (A) The clerk shall mark the bottom right corner of every page of
the collated record with a sequential number using one series of
numerals for the entire record.
(B) If a supplemental record is forwarded to the appellate court,
the clerk shall collate the papers, depositions, and transcripts of the
supplemental record in the same order as the original record and
mark the bottom right corner of each page of the collated supplemental record with a sequential number beginning with the number next
following the number of the last page of the original record.

Rule 11
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(3) The clerk shall prepare a chronological index of the record. The
index shall contain a reference to the date on which the paper was filed in
the trial court and the starting page of the record on which the paper will
be found.
(4) Clerks of the trial and appellate courts shall establish rules and
procedures for checking out the record after pagination for use by the
parties in preparing briefs for an appeal or in preparing or briefing a
petition for writ of certiorari.
(c) Duty of appellant. After filing the notice of appeal, the appellant, or in
the event that more than one appeal is taken, each appellant, shall comply
with the provisions of paragraphs (d) and (e) of this rule and shall take any
other action necessary to enable the clerk of the trial court to assemble and
transmit the record. A single record shall be transmitted.
(d) Papers on appeal.
(1) Criminal cases. All of the papers in a criminal case shall be included by the clerk of the trial court as part of the record on appeal.
(2) Civil cases. In all civil cases, the papers to be transmitted shall
consist of the following.
(A) Civil cases with short records. In civil cases where all the
papers, excluding any transcripts, total fewer than 300 pages, all of
the papers will be transmitted to the appellate court upon completion
of the filing of briefs. In such cases, the appellant shall serve upon the
clerk of the trial court, simultaneously with the filing of appellant's
reply brief, notice of the date on which appellant's reply brief was
filed. If appellant does not intend to file a reply brief, appellant shall
notify the clerk of the trial court of that fact within 30 days of the
filing of appellee's brief.
(B) All other civil cases. In all other civil cases where the papers,
excluding any transcripts, are or exceed 300 pages, all parties shall
file with the clerk of the trial court, within 10 days after briefing is
completed, a joint or separate designation of those papers referred to
in their respective briefs. Only those designated papers and the following, to the extent applicable, shall be transmitted to the clerk of
the appellate court by the clerk of the trial court:
(i) the pleadings as defined in Rule 7(a), Utah Rules of Civil
Procedure;
(ii) the pretrial order, if any;
(iii) the final judgment, order, or interlocutory order from
which the appeal is taken;
(iv) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings of fact or conclusions of
law filed or delivered by the trial court;
(vi) the motion, response, and accompanying memoranda upon
which the court rendered judgment, if any;
(vii) jury instructions given, if any;
(viii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal.
(3) Agency cases. Where all papers in the agency record total fewer
than 300 pages, the agency shall transmit all papers to the appellate
court. Where all papers in the agency record total 300 or more pages, the
parties shall, within 10 days after briefing is completed, file with the
agency a joint or separate designation of those papers necessary to the
appeal. The agency shall transmit those designated papers to the appellate court. Instead of filing all papers or designated papers, the agency
may, with the approval of the court, file only the chronological index of
the record or of such parts of the record as the parties may designate. All
parts of the record retained by the agency shall be considered part of the
record on review for all purposes.

441

UTAH RULES OF APPELLATE PROCEDURE

Rule 11

(e) The transcript of proceedings; duty of appellant to order; notice
to appellee if partial transcript is ordered.
(1) Request for transcript; time for filing. Within 10 days after filing the notice of appeal, the appellant shall request from the reporter a
transcript of such parts of the proceedings not already on file as the
appellant deems necessary. The request shall be in writing, and, within
the same period, a copy shall be filed with the clerk of the trial court and
the clerk of the appellate court. If the appellant desires a transcript in a
compressed format, appellant shall include the request for a compressed
format within the request for transcript. If no such parts of the proceedings are to be requested, within the same period the appellant shall file a
certificate to that effect with the clerk of the trial court and a copy with
the clerk of the appellate court. If there was no reporter but the proceedings were otherwise recorded, the appellant shall request from a court
transcriber certified in accordance with the rules and procedures of the
Judicial Council a transcript of such parts of the proceeding not already
on file as the appellant deems necessary. By stipulation of the parties
approved by the appellate court, a person other than a certified court
transcriber may transcribe a recorded hearing. The clerk of the appellate
court shall, upon request, provide a list of all certified court transcribers.
The transcriber is subject to all of the obligations imposed on reporters by
these rules.
(2) Transcript required of all evidence regarding challenged
finding or conclusion. If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the
appellant shall include in the record a transcript of all evidence relevant
to such finding or conclusion. Neither the court nor the appellee is obligated to correct appellant's deficiencies in providing the relevant portions
of the transcript.
(3) Statement of issues; cross-designation by appellee. Unless the
entire transcript is to be included, the appellant shall, within 10 days
after filing the notice of appeal, file a statement of the issues that will be
presented on appeal and shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the appellee deems a transcript of other parts of the proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or certificate and the
statement of the appellant, file and serve on the appellant a designation
of additional parts to be included. Unless within 10 days after service of
such designation the appellant has requested such parts and has so notified the appellee, the appellee may within the following 10 days either
request the parts or move in the trial court for an order requiring the
appellant to do so.
(4) Payment of reporter. At the time of the request, a party shall
make satisfactory arrangements with the reporter or transcriber for payment of the cost of the transcript.
(f) Agreed statement as the record on appeal. In lieu of the record on
appeal as defined in paragraph (a) of this rule, the parties may prepare and
sign a statement of the case, showing how the issues presented by the appeal
arose and were decided in the trial court and setting forth only so many of the
facts averred and proved or sought to be proved as are essential to a decision
of the issues presented. If the statement conforms to the truth, it, together
with such additions as the trial court may consider necessary fully to present
the issues raised by the appeal, shall be approved by the trial court. The clerk
of the trial court shall transmit the statement to the clerk of the appellate
court within the time prescribed by Rule 12(b)(2). The clerk of the trial court
shall transmit the index of the record to the clerk of the appellate court upon
approval of the statement by the trial court.
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(g) Statement of evidence or proceedings when no report was made
or when transcript is unavailable. If no report of the evidence or proceedings at a hearing or trial was made, or if a transcript is unavailable, or if the
appellant is impecunious and unable to afford a transcript in a civil case, the
appellant may prepare a statement of the evidence or proceedings from the
best available means, including recollection. The statement shall be served on
the appellee, who may serve objections or propose amendments within 10 days
after service. The statement and any objections or proposed amendments shall
be submitted to the trial court for settlement and approval and, as settled and
approved, shall be included by the clerk of the trial court in the record on
appeal.
(h) Correction or modification of the record. If any difference arises as
to whether the record truly discloses what occurred in the trial court, the
difference shall be submitted to and settled by that court and the record made
to conform to the truth. If anything material to either party is omitted from
the record by error or accident or is misstated, the parties by stipulation, the
trial court, or the appellate court, either before or after the record is transmitted, may direct that the omission or misstatement be corrected and if necessary that a supplemental record be certified and transmitted. The moving
party, or the court if it is acting on its own initiative, shall serve on the parties
a statement of the proposed changes. Within 10 days after service, any party
may serve objections to the proposed changes. All other questions as to the
form and content of the record shall be presented to the appellate court.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995.)
Advisory Committee Note. — The rule is
amended to make applicable in the Supreme
Court a procedure of the Court of Appeals for
preparing a transcript where the record is
maintained by an electronic recording device.
The rule is modified slightly from the former
Court of Appeals rule to make it the appellant's responsibility, not the clerk's responsibility to arrange for the preparation of the
transcript.
Amendment Notes. — The 1992 amendment, effective October 1,1992, added the second sentence in Subdivision (a) and made stylistic changes in the third sentence; in Subdivision (b) inserted "and any transcript" and substituted "a chronological index" for "an alphabetical index" in the first sentence and added
the third sentence; and in Subdivision (d) deleted "and Exhibits" from the heading, deleted

"original" before "papers" in four places, rewrote the introductory paragraph in Subdivision (2), deleting a second sentence similar to
the new third sentence in Subdivision (b), deleted "by the parties, as set forth in Rule
12(b)(2)" from the end of the first sentence in
Subdivision (2)(A), and added Subdivision (3).
The 1994 amendment deleted "where available" before i4the docket sheet" in Subdivision
(a); subdivided Subdivision (b) and rewrote
Subdivision (b)(1); inserted "excluding any
transcripts" near the beginning of Subdivisions
(d)(2)(A) and (B); and added the third sentence
in Subdivision (e)(1) and the second sentence in
Subdivision (e)(2).
The 1995 amendment inserted "or if the appellant is impecunious and unable to afford a
transcript in a civil case" in Subdivision (g).

NOT32S TO DECISIONS
ANALYSIS

Correction or modification.
—Supplemental record.
Notice of transmission.
Purpose.
—Supplementation denied.
Evidence.
Incomplete record.
Statement where transcript unavailable.
—Adequacy of procedures.
Right to appeal.
Transcript.
—Factual matters.
—Purpose of rule.
Cited.
Correction or modification.
—Supplemental record.
In considering a motion to supplement the

record, the appellate court should evaluate several factors. These include the need for the supplemental material, prior opportunity to introduce the supplemental material, and length of
the resulting delay. Under appropriate circumstances and in the interest of judicial economy,
the court will deny a motion to supplement the
record. Jeschke v. Willis, 793 P.2d 428 (Utah
Ct. App. 1990).
The trial court properly supplemented the
record with respect to the circumstances surrounding the question of whether defendant
waived his right to a jury trial, when the trial
court had the parties submit proffers of evidence in the form of affidavits to the trial judge
stating the recollection each had of the circumstances surrounding the waiver. State v.
Moosman, 794 P.2d 474 (Utah 1990).
Notice of transmission.
Although this rule does not require notice to
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the parties of transmittal of any supplemental
records, it is advisable to give notice of any
proposed action that may affect the parties'
rights or responsive procedures. William C.
Moore & Co. v. Sanchez, 6 Utah 2d 309, 313
P.2d 461 (1957).
Purpose.
It is not improper for the Supreme Court to
consider a supplemental record for purposes of
determining if the trial court's ruling was supported by competent evidence. Bawden &
Assocs. v. Smith, 646 P.2d 711 (Utah 1982).
A motion under Subdivision (h) is appropriate only when the record must be augmented
because of an omission or exclusion, or a dispute as to the accuracy of reporting, and not to
introduce new material into the record. Olson
v. Park-Craig-Olson, Inc., 815 P.2d 1356 (Utah
Ct. App. 1991).
—Supplementation denied.
Supreme Court declined to permit supplementation of the record to show that the objections required by Rule 51, U.R.C.P., were
made, where the exact nature of the objections
made was not clear, and the parties could not
agree upon and the trial judge could not recall
specific details of the proposed instructions
that were rejected or modified. Hansen v. Stewart, 761 P.2d 14 (Utah 1988).
Evidence.
In essence, this rule directs counsel to provide the appellate court with all evidence relevant to the issues raised on appeal. Sampson v.
Richins, 770 P.2d 998 (Utah Ct. App.), cert,
denied, 776 P.2d 916 (Utah 1989).
Because counsel failed to provide the Court
of Appeals with all relevant evidence bearing
on the issues raised on appeal, as required by
Subdivision (e)(2), the court could only presume that the judgment was supported by sufficient evidence. State v. Nine Thousand One
Hundred Ninety-Nine Dollars, 791 P.2d 213
(Utah Ct. App. 1990); Intermountain Power
Agency v. Bowers-Irons Recreation Land &
Cattle Co., 786 P.2d 250 (Utah Ct. App. 1990).
Incomplete record.
If the record before the Court of Appeals is

Rule 12

incomplete, the court is unable to review the
evidence as a whole and must therefore presume that the verdict was supported by admissible and competent evidence. Sampson v.
Richins, 770 P.2d 998 (Utah Ct. App.), cert,
denied, 776 P.2d 916 (Utah 1989); Horton v.
Gem State Mut, 794 P.2d 847 (Utah Ct. App.
1990).
In the absence of an adequate record on appeal, the Court of Appeals cannot address the
issues raised and will presume the correctness
of the disposition made by the trial court. State
v. Rawlings, 829 P.2d 150 (Utah Ct. App.
1992).
Statement where transcript unavailable.
—Adequacy of procedures.
Right to appeal.
To prove that the loss of the reporter's notes
from an earlier hearing effectively denied an
appellant his constitutional right to appeal the
judgment of that hearing, the appellant must
show that the procedures provided by this rule
for reconstructing and settling the record are
inadequate. Emig v. Hayward, 703 P.2d 1043
(Utah 1985).
Transcript
—Factual matters.
The Supreme Court cannot resolve or undertake to determine appeals involving factual
matters without a transcript of the testimony.
Sawyers v. Sawyers, 558 P.2d 607 (Utah 1976).
—Purpose of rule.
The purpose of this rule is to avoid the
court's attempting to recreate, based upon conflicting testimony of counsel, what oral arguments were made by counsel at a law and motion hearing. Guardian State Bank v. Humphreys, 762 P.2d 1084 (Utah 1988).
Cited in Prudential Capital Group Co. v.
Mattson, 802 P.2d 104 (Utah Ct. App. 1990);
State v. Menzies, 845 P.2d 220 (Utah 1992);
King v. Industrial Comm'n, 850 P.2d 1281
(Utah Ct. App. 1993); State v. Labrum, 881
P.2d 900 (Utah Ct. App. 1994); State v. Byrns,
268 Utah Adv. Rep. 23 (Utah Ct. App. 1995).

COLLATERAL REFERENCES
Am. Jur. 2d. — 4 Am. Jur. 2d Appeal and
Error §§ 397 to 544.
C.J.S. — 4 C.J.S. Appeal and Error § 440 et
seq.
A.L.R. — Court reporter's death or disabil-

ity prior to transcribing notes as grounds for
reversal or new trial, 57 A.L.R.4th 1049.
Key Numbers. — Appeal and Error *=» 493
et seq.

Rule 12. Transmission of the record.
(a) Duty of reporter to prepare and file transcript; request for enlargement of time; notice to appellate court
(1) Upon receipt of a request for a transcript, the reporter shall file
with the clerk of the appellate court an acknowledgment that the request
has been received, the date of its receipt, and whether satisfactory arrangements for payment have been made. The transcript shall be completed and filed within 30 days of receipt of the request.
(2) The reporter may request from the trial court administrator an
enlargement of time in which to file the transcript. The request for enlargement of time shall be in writing. If filed prior to the expiration of the
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of the court shall transmit the record of the supplemental proceedings upgj
the preparation of the entire record.
(g) Appellate court determination. Upon receipt of the record from thei]
trial court, the clerk of the court shall notify the parties of the new schedule
for briefing or oral argument under these rules. Errors claimed to have beefj
made during the trial court proceedings conducted pursuant to this rule d££
reviewable under the same standards as the review of errors in other appeal^
The findings of fact entered pursuant to this rule are reviewable under thl
same standards as the review of findings of fact in other appeals.
(Added effective October 1, 1992.)
NOTES TO DECISIONS
Allegation of facte required.
Because defendant did not allege any facte in
support of his ineffective assistance claim, the
appellate court would not remand the case for
an evidentiary hearing. It would be improper

to remand a claim under this rule for a fishing
expedition. State v. Garrett, 849 P.2d 578
(Utah Ct, App.), cert, denied, 860 P. 943 (Utah
1993).

Rule 24. Briefs.
(a) Brief of the appellant. The brief of the appellant shall contain unde|
appropriate headings and in the order indicated:
(1) A complete list of all parties to the proceeding in the court or
agency whose judgment or order is sought to be reviewed, except where
the caption of the case on appeal contains the names of all such parties.
The list should be set out on r separate page which appears immediately
inside the cover.
(2) A table of contents, including the contents of the addendum, with
page references.
(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review, including for each
issue: the standard of appellate review with supporting authority; and
(A) citation to the record showing that the issue was preserved in
the trial court; or
(B) a statement of grounds for seeking review of an issue not preserved in the trial court.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative of the appeal or of central
importance to the appeal shall be set out verbatim with the appropriate
citation. If the pertinent part of the provision is lengthy, the citation
alone will suffice, and the provision shall be set forth in ari> addendum to
the brief under paragraph (11) of this rule.
\
(7) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of proceedings, and its dispositibnjn the
court below. A statement of the facts relevant to the issues presentechfer
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations to the record in accordance with
paragraph (e) of this rule.
(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually
made in the body of the brief. It shall not be a mere repetition of the
heading under which the argument is arranged.
(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented, including the
grounds for reviewing any issue not preserved in the trial court, with
citations to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.
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(11) An addendum to the brief or a statement that no addendum is
necessary under this paragraph. The addendum shall be bound as part of
the brief unless doing so makes the brief unreasonably thick. If the addendum is bound separately, the addendum shall contain a table of contents. The addendum shall contain a copy of:
(A) any constitutional provision, statute, rule, or regulation of central importance cited in the brief but not reproduced verbatim in the
brief;
(B) in cases being reviewed on certiorari, a copy of the Court of
Appeals opinion; in all cases any court opinion of central importance
to the appeal but not available to the court as part of a regularly
published reporter service; and
(C) those parts of the record on appeal that are of central importance to the determination of the appeal, such as the challenged
instructions, findings of fact and conclusions of law, memorandum
decision, the transcript of the court's oral decision, or the contract or
document subject to construction.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that the appellee need not
include:
(1) a statement of the issues or of the case unless the appellee is dissatisfied with the statement of the appellant; or
(2) an addendum, except to provide material not included in the addendum of the appellant. The appellee may refer to the addendum of the
appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the
appellee, and if the appellee has cross-appealed, the appellee may file a brief
in reply to the response of the appellant to the issues presented by the crossappeal. Reply briefs shall be limited to answering any new matter set forth in
the opposing brief. The content of the reply brief shall conform to the requirements of paragraph (a)(2), (3), (9), and (10) of this rule. No further briefs may
be filed except with leave of the appellate court.
(d) References in briefs to parties. Counsel will be expected in their
briefs and oral arguments to keep to a minimum references to parties by such
designations as "appellant" and "appellee." It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the
actual names of parties, or descriptive terms such as "the employee," "the
injured person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the
pages of the original record as paginated pursuant to Rule 11(b) or to pages of
any statement of the evidence or proceedings or Agreed statement prepared
pursuant to Rule 11(f) or 11(g). References to exhibits^hall be made to the
exhibit numbers. If reference is made to evidence the adihigsibility of which is
in controversy, reference shall be made to the pages of the record at which the
evidence was identified, offered, and received or rejected.
(f) Length of briefs. Except by permission of the court, principal briefs
shall not exceed 50 pages, and reply briefs shall not exceed 25 pages, exclusive
of pages containing the table of contents, tables of citations and any addendum containing statutes, rules, regulations, or portions of the record as required by paragraph (a) of this rule. In cases involving cross-appeals, paragraph (g) of this rule sets forth the length of briefs.
(g) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the
party first filing a notice of appeal shall be deemed the appellant for the
purposes of this rule and Rule 26, unless the parties otherwise agree or the
court otherwise orders. The brief of the appellant shall not exceed 50 pages in
length. The brief of the appellee/cross-appellant shall contain the issues and
arguments involved in the cross-appeal as well as the answer to the brief of
the appellant and shall not exceed 50 pages in length. The appellant shall
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then file a brief which contains an answer to the original issues raised by the
appellee/cross-appellant and a reply to the appellee's response to the issues
raised in the appellant's opening brief. The appellant's second brief shall not
exceed 25 pages in length. The appellee/cross-appellant may then file a second
brief, not to exceed 25 pages in length, which contains only a reply to the
appellant's answers to the original issues raised by the appellee/cross-appellant's first brief The lengths specified by this rule are exclusive of table of
contents, table of authorities, and addenda and may be exceeded only by
permission of the court. The court shall grant reasonable requests, for good
cause shown.
(h) Briefs in cases involving multiple appellants or appellees. In cases
involving more than one appellant or appellee, including cases consolidated
for purposes of the appeal, any number of either may join in a single brief, and
any appellant or appellee may adopt by reference any part of the brief of
another. Parties may similarly join in reply briefs.
(i) Citation of supplemental authorities. When pertinent and significant
authorities come to the attention of a party after that party's brief has been
filed, or after oral argument but before decision, a party may promptly advise
the clerk of the appellate court, by letter setting forth the citations. An original letter and nine copies shall be filed in the Supreme Court. An original
letter and seven copies shall be filed in the Court of Appeals. There shall be a
reference either to the page of the brief or to a point argued orally to which the
citations pertain, but the letter shall without argument state the reasons for
the supplemental citations. Any response shall be made within 7 days of filing
and shall be similarly limited.
(j) Requirements and sanctions. All briefs under this rule must be concise, presented with accuracy, logically arranged with proper headings and
free from burdensome, irrelevant, immaterial or scandalous matters. Briefs
which are not in compliance may be disregarded or stricken, on motion or sua
sponte by the court, and the court may assess attorney fees against the offending lawyer.
(k) Brief covers. The covers of all briefs shall be of heavy cover stock and
shall comply with Rule 27.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995.)
Advisory Committee Note. — The briefjf
must now contain for each issue raised on ap->peal, a statement of the applicable standard of>f
review and citation of supporting authority.
Amendment Notes. — The 1992 amend-Iment, effective October 1, 1992, added thee
third sentence in Subdivision (c) and made sty-rlistic changes in Subdivisions (a)(5) and (7).
The 1994 amendment added th& addendumn
requirement in Subdivision (a)(2); added Sub->divisions (a)(5)(A) and (B); inserted "or ofcTen-ktral importance to the appeal" in Subdivisionn
(a)(6); inserted "including the grounds for re-iviewing any issue not preserved in the trialil
court" in Subdivision (9); added Subdivisionn
(a)(ll), deleted Subdivision (f), relating to re-sproduction of statutes, documents, and similarr

material, and made related changes throughout the rule; added Subdivision (b)(2); deleted a
reference to Subdivision (a)(6) from the citation near the end of Subsection (c); deleted the
reporter's transcript from the list in the first
sentence in Subdivision (e) and substituted
"record" for "transcript" near the end of the
last sentence; and made stylistic changes
throughout.
The 1995 amendment added the provision
for cases reviewed on certiorari in Subdivision
(a)(ll); added the second sentence in Subdivision (f); and, in Subdivision (g), added the 50page limit, substituted "apellee/cross-appellant" for "appellee" in the third sentence, and
all the language beginning with the fourth
sentence.

NOTES TO DECISIONS
ANALYSIS

Constitutional arguments.
Contents.
—Argument.
—Inappropriate language.
—Standard of review.
—Statement of facts with citation to record.
Failure to file.

—Defective appeal.
Properly documented argument.
Reply brief.
Cited.
Constitutional arguments.
In order to make an argument for an innovative interpretation of a state constitutional
provision textually similar to a federal provi-
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and as they appear in the appeal. In addition, the covers shall contain: the
name of the appellate court; the number of the case in the appellate court
opposite the case title; the priority number of the case, as set forth in Rule 29;
the title of the document (e.g., Brief of Appellant); the nature of the proceeding in the appellate court (e.g., Appeal, Petition for Review) and the name of
the court and judge, agency or board below; the names and addresses of counsel for the respective parties designated as attorney for appellant, petitioner,
appellee, or respondent, as the case may be. The names of counsel for the
party filing the document shall appear in the lower right and opposing counsel
in the lower left of the cover.
(d) Effect of non-compliance with rules. The clerk shall examine all
briefs before filing. If they are not prepared in accordance with these rules,
they will not be filed but shall be returned to be properly prepared. The clerk
shall retain one copy of the non-complying brief and the party shall file a brief
prepared in compliance with these rules within 5 days. The party whose brief
has been rejected under this provision shall immediately notify the opposing
party in writing of the lodging. The clerk may grant additional time for bringing a brief into compliance only under extraordinary circumstances. This rule
is not intended to permit significant substantive changes in briefs.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995.)
Advisory Committee Note. — The change
from the term "pica size" to "ten characters per
inch" is intended to accommodate the widespread use of word processors. The definition of
pica is print of approximately ten characters
per inch. The amendment is not intended to
prohibit proportionally spaced printing.
The placement of appeals on the oral argument calendar in accordance with the list of
priority casetypes and the requirement that
that priority number appear on the face of all
briefe is not a change in existing practice.
These requirements now found^n Rules 27 and

29 were formerly found in the administrative
orders of the Supreme Court,
Amendment Notes. — The 1992 amendment, effective October 1, 1992, substituted
"heavy cover stock" for "heavy stock" in the
^ n d sentence m Subdivkion (c).
, ^he 1994 amendment m Subdivision (a), dem the
sen
ieted V * t e * ? " ^ ^
^
"
^re^cled plpj/
^
" f ^ W S amendment inserted "opening"
and „QT ^ C M e B i n v o l v i n g a c^ss-appeal, the
1
a ppe llan t* 8 second brief in Subdivision (c) and
rewrote Subdivision (d).

COLLATERAL REFERENCES
Am. JUT. 2d. — 5 Am. Jur. 2d Appeal and
Error §§ 691 to 701.
C.J.S. — 4 C.J.S. Appeal and Error § 607 et
seq.

Key Numbers. — Appeal and Error •=» 756,
758.3.

Rule 28. Prehearing conference.
The court may direct the attorneys for the parties to appear before the
court, a justice, judge, or an appointed referee for a prehearing conference to
consider the simplification of the issues and such other matters as may aid in
the disposition of the proceeding by the court. The court, justice, judge, or
appointed referee shall make an order which recites the action taken at the
conference and the agreements made by the parties as to any of the matters
considered, and which limits the issues to those not disposed of by admissions
or agreements of counsel, and such order when entered controls the subsequent course of the proceeding, unless modified to prevent manifest injustice.

Rule 29. Oral argument.
(a) In general. Oral argument will* be allowed in all cases unless the court
concludes:
(1) The appeal is frivolous; or
(2) The dispositive issue or set of issues has been recently authoritatively decided; or
(3) The facts and legal arguments are adequately presented in the
briefs and record and the decisional process would not be significantly
aided by oral argument.
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(b) Priority of argument. Cases shall be scheduled for oral argument in
accordance with the following list of priorities:
(1) Appeals from convictions in which the death penalty has been imposed;
(2) Appeals from convictions in all other criminal matters with priority
to cases in which the defendant is incarcerated;
(3) Appeals from habeas corpus petitions and other post-conviction proceedings;
(4) Appeals from orders concerning child custody or termination of parental rights;
(5) Matters relating to the discipline of attorneys;
(6) Matters relating to applicants who have failed to pass the bar examination;
(7) Petitions for review of Industrial Commission orders;
(8) Appeals from the orders of the Juvenile Court;
(9) Appeals from actions involving public elections;
(10) Appeals from interlocutory orders;
(11) Questions certified to the Supreme Court by a court of the United
States;
(12) Original writ proceedings;
(13) Petitions for certiorari that have been granted;
(14) Petitions to review administrative agency orders not included
within other categories; and
(15) Any matter not included within the above categories.
(c) Notice by clerk and request by a party for argument; postponement. Not later than 30 days prior to the term of court in which a case is to be
submitted, the clerk shall give notice to all parties that oral argument is to be
permitted, the time and place of oral argument, and the time to be allowed
each side. Oral argument shall proceed as scheduled unless all parties waive
the same in writing filed with the clerk not later than 15 days from the date of
the clerk's notice. & one party waives oral argument and any other party does
not, the party waiving oral argument may nevertheless present oral argument. A request for postponement of the argument or for allowance of additional time must be made by motion filed reasonably in advance of the date
fixed for hearing.
(d) Order and content of argument. The appellant is entitled to open and
conclude the argument. The opening argument shall include a fair statement
of the case. Counsel will not be permitted to read at length from briefs, records
or authorities.
(e) Cross and separate appeals. A cross or separate appeal shall be argued with the initial appeal at a single argument, unless the court otherwise
directs. If a case involves a separate appeal, the plaintiff in the action below
shall be deemed the appellant for the purpose of this rule unless the parties
otherwise agree or the court otherwise directs. If separate appellants support
the same argument, care shall be taken to avoid duplication of argument.
Unless otherwise agreed by the parties, in cases involving a cross-appeal the
appellant, as determined pursuant to Rule 24(g), shall open the argument and
present only the issues raised in the appellant's opening brief. The appellee/crofls-appellant shall then present an argument which answers the appellant's issues and addresses original issues raised by the cross-appeal. The
appellant shall then present an argument which replies to the appellee/crossappellant's answer to the appellant's issues and answers the issues raised on
the cross-appeal. The appellee/cross-appellant may then present an argument
which is confined to a reply to the appellant's answer to the issues raised by
the cross-appeal. The court shall grant reasonable requests, for good cause
shown, for extended argument time.
(f) Non-appearance of parties. If the appellee fails to appear to present
argument, the court will hear argument on behalf of the appellant, if present.
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If the appellant fails to appear, the court may hear argument on behalf of the
appellee, if present. If neither party appears, the case may be decided on the
briefs, or the court may direct that the case be rescheduled for argument.
(g) Submission on briefs. By agreement of the parties, a case may be
submitted for decision on the briefs, but the court may direct that the case be
argued.
(h) Use of physical exhibits at argument; removal. If physical exhibits
other than documents are to be used at the argument, counsel shall arrange to
have them placed in the courtroom before the court convenes on the date of
the argument. After the argument, counsel shall remove the exhibits from the
courtroom unless the court otherwise directs. If exhibits are not reclaimed by
counsel within a reasonable time after notice is given by the clerk, they shall
be destroyed or otherwise disposed of as the clerk shall think best.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995.)
Advisory Committee Note. — The former
practice was to presume that argument was
waived unless requested. The amendments
change the practice to presume that argument
is requested unless expressly waived.
The rule incorporates the oral argument priority classification formerly found in the administrative orders of the Supreme Court.
Amendment Notes. — The 1992 amendment, effective October 1, 1992, added "with
priority to cases in which the defendant is in-

carcerated" to Subdivision (b)(2) and deleted
former Subdivision (b)(10), listing ''petitions
for review of Public Service Commission orders," redesignating the following subdivisions
accordingly.
The 1994 amendment added the third sentence in Subdivision (c).
The 1995 amendment substituted "separate
appeal" for "cross-appeal" in the second sentence in Subdivision (e) and added the fourth
through last sentences in that paragraph.

NOTES TO DECISIONS
Cited in State v. Covington, 904 P.2d 209
(Utah Ct. App. 1995).
COLLATERAL REFERENCES
Utah Law Review. — Recent Developments
in Utah Law — The Utah Court of Appeals,
1988 Utah L. Rev. 150.
Am. Jur. 2d. — 5 Am. Jur. 2d Appeal and
Error §§ 697 to 699.

C.J.S. — 5 C.J.S. Appeal and Error § 668 et
seq.
Key Numbers. — Appeal and Error *» 824.

Rule 30. Decision of the court: dismissal; notice of decision.
(a) Decision in civil cases. The court may reverse, affirm, modify, or otherwise dispose of any order or judgment appealed from. If the findings of fact
in a case are incomplete, the court may order the trial court or agency to
supplement, modify, or complete the findings to make them conform to the
issues presented and the facts as found from the evidence and may direct the
trial court or agency to enter judgment in accordance with the findings as
revised. The court may also order a new trial or further proceedings to be
conducted. If a new trial is granted, the court may pass upon and determine
all questions of law involved in the case presented upon the appeal and necessary to the final determination of the case.
(b) Decision in criminal cases. If a judgment of conviction is reversed, a
new trial shall be held unless otherwise specified by the court. If a judgment of
conviction or other order is affirmed or modified, the judgment or order affirmed or modified shall be executed.
(c) Decision and opinion in writing; entry of decision. When a judgment, decree, or order is reversed, modified, or the reasons shall be stated
concisely in writing and filed with the clerk. Any justice or judge concurring
or dissenting may likewise give reasons in writing and file the same with the
clerk. The entry by the clerk in the records of the court shall constitute the
entry of the judgment of the court.
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Rule 33. Damages for delay or frivolous appeal; recovery
of attorney's fees.
(a) Damages for delay or frivolous appeal. Except in a first appeal of
right in a criminal case, if the court determines that a motion made or appeal
taken under these rules is either frivolous or for delay, it shall award just
damages, which may include single or double costs, as defined in Rule 34,
and/or reasonable attorney fees, to the prevailing party. The court may order
that the damages be paid by the party or by the party's attorney.
(b) Definitions. For the purposes of these rules, a frivolous appeal, motion,
brief, or other paper is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend, modify, or
reverse existing law. An appeal, motion, brief, or other paper interposed for
the purpose of delay is one interposed for any improper purpose such as to
harass, cause needless increase in the cost of litigation, or gain time that will
benefit only the party filing the appeal, motion, brief, or other paper.
(c) Procedures.
(1) The court may award damages upon request of any party or upon its
own motion. A party may request damages under this rule only as part of
the appellee's motion for summary disposition under Rule 10, as part of
the appellee's brief, or as part of a party's response to a motion or other
paper.
(2) If the award of damages is upon the motion of the court, the court
shall issue to the party or the party's attorney or both an order to show
cause why such damages should not be awarded. The order to show cause
shall set forth the allegations which form the basis of the damages and
permit at least ten days in which to respond unless otherwise ordered for
good cause shown. The order to show cause may be part of the notice of
oral argument.
(3) If requested by a party against whom damages may be awarded, the
court shall grant a hearing.
Advisory Committee Note. — Rule 33 is
substantially redrafted to provide definitions
and procedures for assessing penalties for delays and frivolous appeals.
If an appeal is found to be frivolous, the court
must award damages. This is in keeping with
Rule 11 of the Utah Rules of Civil Procedure.
However, the amount of damages — single or
double costs or attorney fees or both — is left to
the discretion of the court. Rule 33 is amended
to make express the authority of the court to

impose sanctions upon the party or upon counsel for the party. This rule does not apply to a
first appeal of right in a criminal case to avoid
the conflict created for appointed counsel by
Anders v. California, 386 US 738 (1967) and
State v. Clayton, 639 P.2d 168 (Utah 1981).
Under the law of these cases, appointed counsel must file an appeal and brief if requested by
the defendant, and the court must find the appeal to be frivolous in order to dismiss the appeal.

NOTES TO DECISIONS
ANALYSIS
the record was devoid of any relevant, admissible evidence showing negligence, and after losFrivolous appeal.
ing on summary judgment, he persisted in fil—Defined.
ing an appeal. Hunt v. Hurst, 785 P.2d 414
—Sanctions.
(Utah 1990).
Cited.
An appeal brought from an action that was
Frivolous appeal.
properly determined to be in bad faith is necesA husband's appeal from a judgment relat- sarily frivolous under this rule. Utah Dep't of
ing to alimony and distribution of marital Social Servs. v. Adams, 806 P.2d 1193 (Utah
property was frivolous, where there was no ba- Ct. App. 1991).
sis for the argument presented and the eviAttorney who, after a case had been fully
dence and law was mischaracterized and mis- adjudicated, chose to ignore the decision and
stated. Eames v. Eames, 735 P.2d 395 (Utah
attempted to relitigate the same case violated
1987).
Subdivision (a) of this rule and was therefore
Plaintiffs counsel violated rule and was subject to sanctions. Schoney v. Memorial Estherefore subject to sanction when, after he investigated plaintiffs malpractice action tates, Inc., 863 P.2d 59 (Utah Ct. App. 1993).
against defendant orthodontist and found that —Defined.
he could not prove breach of duty or causation,
For purposes of this rule, a "frivolous" appeal
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is one having no reasonable legal or factual
basis. Lack of good faith is not required.
O'Brien v. Rush, 744 P.2d 306 (Utah Ct. App.
1987).
A frivolous appeal is one without reasonable
legal or factual basis. Backstrom Family Ltd.
Partnership y Hall, 751 P.2d 1157 (Utah Ct
^'nuS?;n^ha?<£m
"*
'
156 (Utah Ct. App. 1989).
—Sanctions.
Sanctions for frivolous appeals should only
be applied in egregious c*ses, to avoid chilling
the right to appeal erroneous lower court deci^ T n ^ T p T d ^
hood of prevailing. Porco v. Porco, 752 P.2d 365
(Utah Ct. App. 1988); Maughan v. Maughan,
770 P.2d 156 (Utah Ct. App. 1989).
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Cited in Barber v. Barber, 792 P.2d 134
(Utah Ct. App. 1990); Hurt v. Hurt, 793 P.2d
948 (Utah Ct. App. 1990); Mahas v.
Rindlisbacher, 808 P.2d 1025 (Utah 1990);
Govert Copier Painting v. Van Leeuwen, 801
p 2 d 163 (Utah Ct. App. 1990); Mont Trucking
Inc< v> E n t r a d a I n d l l B Inc>j 8 0 2 P.2d 779 (Utah
Ct A
- PP- 1990 >; Allied v. Allied, 807 P.2d 350
QJ^ C t A p p 1 9 9 1 ) . W a l t e r 8 v> Walters, 812
R 2 d 64 (Utah Ct. App. 1991); Griffin v.
Memmott, 814 P.2d 601 (Utah Ct. App. 1991)1 ^ ^ v> Hi n c k i e y, 815 P.2d 1352 (Utah Ct!
^
A
1991) Lar8on
0 v e r l a n d Thtift
&
818 P.2d 1316 (Utah Ct. App. 1991); Roberts v!
Ct
?olm 179 9'2 ^
!^
**° R 2 d J*7 ^
)
PP5
Rimensburger
v.
Runensburger,
84 6 P.2d 960 (Utah Ct. App. 1992).

A

COLLATERAL REFERENCES
Am. Jur. 2d. — 5 Am. Jur. 2d Appeal and
Error § 912.
C.J.S. — 5 C.J.S. Appeal and Error § 637.
A.L.R. — Inherent power of federal district

court to impose monetary sanctions on counsel
in absence of contempt of court, 77 A.L.R. Fed.
789.
Key Numbers. — Costs «=» 259 to 263.

Rule 34. Award of costs.
(a) To whom allowed. Except as otherwise provided by law, if an appeal is
dismissed, costs shall be taxed against the appellant unless otherwise agreed
by the parties or ordered by the court; if a judgment or order is affirmed, costs
shall be taxed against appellant unless otherwise ordered; if a judgment or
order is reversed, costs shall be taxed against the appellee unless otherwise
ordered; if a judgment or order is affirmed or reversed in part, or is vacated,
costs shall be allowed as ordered by the court. Costs shall not be allowed or
taxed in a criminal case.
(b) Costs for and against the state of Utah. In cases involving the state
of Utah or an agency or officer thereof, an award of costs for or against the
state shall be at the discretion of the court unless specifically required or
prohibited by law.
(c) Costs of briefs and attachments, record, bonds and other expenses on appeal. The following may be taxed as costs in favor of the prevailing party in the appeal: the actual costs of a printed or typewritten brief or
memoranda and attachments not to exceed $3.00 for each page; actual costs
incurred in the preparation and transmission of the record, including costs of
the reporter's transcript unless otherwise ordered by the court; premiums paid
for supersedeas or cost bonds to preserve rights pending appeal; and the fees
for filing and docketing the appeal.
(d) BiU of costs taxed after remittitur. When costs are awarded to a party
in an appeal, a party claiming costs shall, within 15 days after the remittitur
is filed with the clerk of the trial court, serve upon the adverse party and file
with the clerk of the trial court an itemized and verified bill of costs. The
adverse party may, within 5 days of service of the bill of costs, serve and file a
notice of objection, together with a motion to have the costs taxed by the trial
court. If there is no objection to the cost bill within the allotted time, the clerk
of the trial court shall tax the costs as filed and enter judgment for the party
entitled thereto, which judgment shall be entered in the judgment docket with
the same force and effect as in the case of other judgments of record. If the cost
bill of the prevailing party is timely opposed, the clerk, upon reasonable notice
and hearing, shall tax the costs and enter a final determination and judgment
which shall thereupon be entered in the judgment docket with the same force
and effect as in the case of other judgments of record. The determination of the
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clerk shall be reviewable by the trial court upon the request of either party
made within 5 days of the entry of the judgment.
(e) Costs in other proceedings and agency appeals. In all other matters
before the court, including appeals from an agency, costs may be allowed as in
cases on appeal from a trial court. Within 15 days after the expiration of the
time in which a petition for rehearing may be filed or within 15 days after an
order denying such a petition, the party to whom costs have been awarded
may file with the clerk of the appellate court and serve upon the adverse party
an itemized and verified bill of costs. The adverse party may, within 5 days
after the service of the bill of costs file a notice of objection and a motion to
have the costs taxed by the clerk. If no objection to the cost bill is filed within
the allotted time, the clerk shall thereupon tax the costs and enter judgment
against the adverse party. If the adverse party timely objects to the cost bill,
the clerk, upon reasonable notice and hearing, shall determine and settle the
costs, tax the same, and a judgment shall be entered thereon against the
adverse party. The determination by the clerk shall be reviewable by the
court upon the request of either party made within 5 days of the entry of
judgment; unless otherwise ordered, oral argument shall not be permitted. A
judgment under this section may be filed with the clerk of any district court in
the state, who shall docket a certified copy of the same in the manner and
with the same force and effect as judgments of the district court.
NOTES TO DECISIONS
Cited in Barber v. Barber, 792 P.2d 134
(Utah Ct. App. 1990).
COLLATERAL REFERENCES
Am. Jur. 2d. — 5 Am. Jur. 2d Appeal and
Error §§ 1009 to 1024.

C.J.S. — 5 C.J.S. Appeal and Error § 995.
Key Numbers. — Costs «=» 221 et seq.

Rule 35. Petition for rehearing.
(a) Time for filing; contents; answer; oral argument not permitted. A
rehearing will not be granted in the absence of a petition for rehearing. A
petition for rehearing may be filed with the clerk within 14 days after the
entry of the decision of the court, unless the time is shortened or enlarged by
order. The petition shall state with particularity the points of law or fact
which the petitioner claims the court has overlooked or misapprehended and
shall contain such argument in support of the petition as the petitioner desires. Counsel for petitioner must certify that the petition is presented in good
faith and not for delay. Oral argument in support of the petition will not be
permitted. No answer to a petition for rehearing will be received unless requested by the court. The answer to the petition for rehearing shall be filed
within 14 days after the entry of the order requesting the answer, unless
otherwise ordered by the court. A petition for rehearing will not be granted in
the absence of a request for an answer.
(b) Form of petition; length. The petition shall be in a form prescribed by
Rule 27. An original and six copies shall be filed with the court. Two copies
shall be served on counsel for each party separately represented. Except by
order of the court, a petition for rehearing and any response requested by the
court shall not exceed 15 pages.
(c) Action by court if granted. If a petition for rehearing is granted, the
court may make a final disposition of the cause without reargument, or may
restore it to the calendar for reargument or resubmission, or may make such
other orders as are deemed appropriate under the circumstances of the particular case.
(d) Untimely or consecutive petitions. Petitions for rehearing that are
not timely presented under this rule and consecutive petitions for rehearing
will not be received by the clerk.
(Amended effective October 1, 1992.)
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COLLATERAL REFERENCES
Am. Jur. 2d. —19 Am. Jur. 2d Corporations
§ 2250.
C.J.S. — 18 C.J.S. Corporations §§ 564 to
566.
A.L.R. — Communications by corporation as
privileged in stockholders* action, 34 A.L.R.3d
1106.
Allowance of punitive damages in stockholder's derivative action, 67 A.L.R.3d 350.
Application to derivative actions for breach

of fiduciary duty, under § 36(b) of Investment
Company Act of 1940 (15 USC § 80a-35(b», of
requirement, stated in Rule 23.1 of the Federal
Rules of Civil Procedure, that complaint in derivative actions allege what efforts were made
by shareholders to obtain desired action or reasons for failure to do so, 65 A.L.R. Fed. 542.
Key Numbers. — Corporations *=» 206, 207.

Rule 24. Intervention.
(a) Intervention of right. Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute confers an unconditional right
to intervene; or (2) when the applicant claims an interest relating to the
property or transaction which is the subject of the action and he is so situated
that the disposition of the action may as a practical matter impair or impede
his ability to protect that interest, unless the applicant's interest is adequately represented by existing parties.
(b) Permissive intervention. Upon timely application anyone may be permitted to intervene in an action: (1) when a statute confers a conditional right
to intervene; or (2) when an applicant's claim or defense and the main action
have a question of law or fact in common. When a party to an action relies for
ground of claim or defense upon any statute or executive order administered
by a governmental officer or agency or upon any regulation, order, requirement, or agreement issued or made pursuant to the statute or executive order,
the officer or agency upon timely application may be permitted to intervene in
the action. In exercising its discretion the court shall consider whether the
intervention will unduly delay or prejudice the abdication of the rights of
the original parties.
(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon the parties as provided in Rule 5. The motions shall state the
grounds therefor and shall be accompanied by a pleading setting forth the
claim or defense for which intervention is sought.
(Amended effective Jan. 1, 1987.)
Compiler's Notes. — This rule is similar to
Rule 24, F.R.C.P.
Cross-References. — Claims for relief and
defenses, Rule 8.
Fee for filing complaint in intervention,
§ 21-1-5.
Form for motion to intervene as defendant,
Form 24.

Misjoinder and nonjoinder of parties,
U.R.C.P. 21.
Necessary joinder of parties, U.R.C.P. 19.
Parties plaintiff and defendant; capacity,
U.R.C.P. 17.
Permissive joinder of parties, U.R.C.P. 20.

NOTES TO DECISIONS.
ANALYSIS

Appeal.
—-Order denying intervention.
Intervention of right.
—Adverse effect.
Court's disposition of property.
—Insurer.
Uninsured motorist coverage.
Jurisdiction.
—Error by court clerk.
Postjudgment intervention.
—Not allowed.
—Showing required.
Timeliness.
Appeal.
—Order denying intervention.
Order which denies with prejudice an appli-

cation for intervention is appealable. Tracy v.
University of Utah Hosp., 619 P.2d 340 (Utah
1980).
Intervention of right.
—Adverse effect
Court's disposition of property.
When the application for intervention is
made timely, this rule permits intervention as
a matter of right when the applicant will be
adversely affected by the trial court's disposition of property. Jenner v. Real Estate Servs.,
659 P.2d 1072 (Utah 1983).
—Insurer.
Uninsured motorist coverage.
Where interests of insurance company providing uninsured motorist coverage would not
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(5) Draft report. Before filing his report a master may submit a draft
thereof to counsel for all parties for the purpose of receiving their suggestions,
(f) Objections to appointment of master. A party may object to the appointment of any person as a master on the same grounds as a party may
challenge for cause any prospective trial juror in the trial of a civil action.
Such objections must be heard and disposed of by the court in the same manner as a motion.
(Amended effective Jan. 1, 1987.)
Compiler's Notes. — This rule is similar to
Rule 53, F.R.C.P.

Cross-References. — Challenging of jurors
for cause, U.R.C.P. 47(f).

NOTES TO DECISIONS
ANALYSIS

Scope of appointment
A special master who was directed to review
Report,
requests for cost reimbursements exceeded the
—Failure to object.
scope of his appointment by investigating and
Waiver.
reporting on the issue of attorney's fees since
Scope of appointment.
the court had already ordered an award of atStatus as judicial officer.
torney's fees and the parties had no notice that
the master was to review that award nor did
Report.
^ e partjgg have an opportunity to participate
Failure to object.
in the master's proceedings. Plumb v. State,
.
809 P.2d 734 (Utah 1990).
—Wai^er- J
u ^• ±
*^
Status as judicial officer.
J
One who made no objection to master's reA s p e c i a l m a 8 t e r h a 8 t h e d u t i e 8 and obligaport as required by this rule could not question t i o n f l o f a judicial officer, and thus should not
the report for the first time on appeal from dis- engage in unethical ex parte contacts with the
trict court order adopting the master's find- judge overseeing the case on matters pertinent
ings. Score v. Wilson, 611 P.2d 367 (Utah to the substance of the referral. Plumb v. State,
1980).
809 P.2d 734 (Utah 1990).
COLLATERAL REFERENCES
Am. JUT. 2d. — 27 Am. Jur. 2d Equity
§§ 226, 228; 66 Am. Jur. 2d References §§ 1 et
seq., 30 et seq.
C.J.S. — 30A C.J.S. Equity §§ 515, 520, 521
to 528, 532, 533, 535, 537, 539 et seq.
A.L.R. — Bankruptcy, right of creditor who
has not filed timely petition for review of referee's order to participate in appeal secured by
another creditor, 22 A.L.R.3d 914.
Power of successor or substituted master or
referee to render decision or enter judgment on

testimony heard by predecessor, 70 A.L.R.3d
1079.
Referee's failure to file report within time
specified by statute, court order, or stipulation
as terminating reference, 71 A.L.R.4th 889.
What are "exceptional conditions" justifying
reference under Rule of Civil Procedure 53(b),
1 A.L.R. Fed. 922.
Key Numbers. — Equity *» 393 to 395, 401,
404 to 406; Reference *= 3 et seq., 35 to 77, 99
et seq.

PART VII.
JUDGMENT.
Rule 54. Judgments; costs.
(a) Definition; form. "Judgment" as used in these rules includes a decree
and any order from which an appeal lies. A judgment need not contain a
recital of pleadings, the report of a master, or the record of prior proceedings.
(b) Judgment upon multiple claims and/or involving multiple parties.
When more than one claim for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third-party claim, and/or when multiple
parties are involved, the court may direct the entry of a final judgment as to
one or more but fewer than all of the claims or parties only upon an express
determination by the court that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence of such determination and direction, any order or other form of decision, however designated,
which adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties shall not terminate the action as to any of the
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claims or parties, and the order or other form of decision is subject to revision
at any time before the entry of judgment adjudicating all the claims and the
rights and liabilities of all the parties.
(c) Demand for judgment.
(1) Generally. Except as to a party against whom a judgment is entered by default, every final judgment shall grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not
demanded such relief in his pleadings. It may be given for or against one
or more of several claimants; and it may, when the justice of the case
requires it, determine the ultimate rights of the parties on each side as
between or among themselves.
(2) Judgment by default. A judgment by default shall not be different
in kind from, or exceed in amount, that specifically prayed for in the
demand for judgment.
(d) Costs.
(1) To whom awarded. Except when express provision therefor is
made either in a statute of this state or in these rules, costs shall be
allowed as of course to the prevailing party unless the court otherwise
directs; provided, however, where an appeal or other proceeding for review is taken, costs of the action, other than costs in connection with such
appeal or other proceeding for review, shall abide the final determination
of the cause. Costs against the state of Utah, its officers and agencies
shall be imposed only to the extent permitted by law.
(2) How assessed. The party who claims his costs must within five
days after the entry of judgment serve upon the adverse party against
whom costs are claimed, a copy of a memorandum of the items of his costs
and necessary disbursements in the action, and file with the court a like
memorandum thereof duly verified stating that to affiant's knowledge the
items are correct, and that the disbursements have been necessarily incurred in the action or proceeding. A party dissatisfied with the costs
claimed may, within seven days after service of the memorandum of costs,
file a motion to have the bill of costs taxed by the court in which the
judgment was rendered.
A memorandum of costs served and filed after the verdict, or at the
time of or subsequent to the service and filing of the findings of fact and
conclusions of law, but before the entry of judgment, shall nevertheless be
considered as served and filed on the date judgment is entered.
(3), (4) [Deleted.]
/
(e) Interest and costs to be included in the judgment. The clerk must
include in any judgment signed by him any interest on the verdict or decision
from the time it was rendered, and the costs, \if the same have been taxed or
ascertained. The clerk must, within two days Softer the costs have been taxed
or ascertained, in any case where not included>irj^the judgment, insert the
amount thereof in a blank left in the judgment for that purpose, and make a
similar notation thereof in the register of actions and in the judgment docket.
(Amended effective January 1, 1985.)
Amendment Notes. — Subdivisions (d)(3)
and (d)(4), relating to the award of costs by the
appellate court and costs in original proceedings before the Supreme Court, were repealed
with the adoption of the Utah Rules of Appellate Procedure, effective January 1, 1985. See,
now, Rule 34(d) Utah RApp.P. .
Compiler's Notes. — This rule is similar to
R
CroetSe^nces. - Continuances, < W

tion to require payment of costs, U.R.C.P.
40(b).
Judges' retirement fee, taxing as costs,
§ 49-6-301.
State, payment of costs awarded against,
§ 78-27-13.
Stay of'judgment upon multiple claims,
U R C P 62(h)
W i t n e 8 a fees
' * • * » • M «* § 2 1 - 5 ' 8 -
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(H) other court related duties as assigned.
(2) The judge shall concur in the appointment of the clerk assigned to serve
the court and shall participate in the personnel evaluation process for that
clerk.
(3) If the clerk is serving the court in a part time capacity, the clerk shall
not be assigned to other duties which present a conflict of interest or promote
an appearance of impropriety regarding court responsibilities.
(4) Counties and municipalities are responsible for bearing the expense of
providing clerical services to the justice courts located within their jurisdictions.
(Amended effective January 15, 1990.)

Rule 3-304. Official court reporters.
Intent:
To establish uniform administrative policies governing the appointment,
assignment, supervision, evaluation, tenure, duties, responsibilities and benefits of official court reporters serving in the various district courts of the state.
To adopt a uniform notice of transcript order form for the purpose of assuring that official court reporters are provided proper and timely notice of a
request for a written transcript and that the statutory requirements for such
requests are complied with.
Applicability:
This rule shall apply to all official court reporters employed by the State of
Utah serving in the district courts, unless the Council directs otherwise as
part of a pilot project approved by the Council.
Statement of the Rule:
(1) Career status. All official court reporters of the district courts are
career skilled professional employees of the judicial branch of state government in an exempt status subject to specific merit provisions as provided in
these rules. Reporters shall perform duties in accordance with this code and
procedures approved by the Council.
(2) Qualifications.
(A) All official court reporters and substitute reporters serving in the
district courts shall be licensed in the!3£ate of Utah as certified shorthand
reporters by the Division of Occupational and Professional Licensing of
the Department of Commerce.
(B) Official court reporters shall, jas a condition of qualification for
office, comport with the continuing^aucation program established by the
Council.
(3) Duties. All official court reporters shall comply with applicable statutes, court rules and this Code.
(A) Maintain the record. The official court reporter shall take full
stenographic notes by use of symbols or abbreviations making a verbatim
record of the evidence given and all proceedings of each session, except
when the judge dispenses with the services in a particular cause or for a
portion of the proceedings. The reporters shall file with the clerk of the
court forthwith the original stenographic notes required to be taken at a
trial or hearing.
(B) Transcribe proceedings.
(i) Subject to Utah Code Ann. § 78-56-8 and Utah R. App. P. 11,
upon receipt of a signed notice of transcript order, official court reporters shall with reasonable diligence furnish the requesting party a
transcript of the stenographic notes taken of the evidence and proceedings, or any part of it. The requesting party shall also provide a
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copy of the notice of transcript order to the trial court executive and
the appropriate appellate court.
(ii) Official court reporters shall complete and file transcripts with
the clerk of the court in conformance with the time standards established by the rules of the appellate courts unless an extension of time
is granted in accordance with the rules.
(iii) Official court reporters shall provide information to the court
executive, upon request, concerning the reporter's activities, including time in court sessions taking the record, outside work, number
and length of transcripts pending, compliance with time standards
for preparation of transcripts and requests for extension of time for
preparation of transcripts.
(C) Attendance at court.
(i) Official court reporters shall attend the court of the judge to
whom assigned whenever the court is convened in session or upon
direction of the judge or court executive.
(ii) Official court reporters shall report for duty as scheduled by
the judge or court executive for court sessions and be in attendance
until court adjourns for the day. Upon an early adjournment, the
reporter shall receive the approval of the court executive and the
assigned judge before leaving the courthouse. The reporter shall be
available on call in the event the court is reconvened.
(iii) Official court reporters shall notify the court executive and the
assigned judge of any illness or other reason preventing attendance
in court as scheduled as promptly as possible to facilitate obtaining a
replacement.
(iv) Official court reporters shall regulate extra-reporting activities to eliminate interference with attendance upon the court or conflict with official duties.
(v) When a district judge is designated to preside in a judicial
district other than the district of residence, the official court reporter
primarily assigned to the judge shall accompany the judge to the
other district.
(4) Standards of performance. All official court reporters shall meet the
same standards of conduct and ethics as required of judges as set forth in the
Code of Judicial Conduct insofar as they are applicable to officers of the court.
Specifically, reporters shall:
(A) Uphold the integrity and independence of the judiciary.
(B) Avoid impropriety and the appearance of impropriety in all activities.
(C) Perform the duties of office impartially and diligently.
(D) Engage in activities, to improve the law, the legal system, the administration of justice and the reporting profession.
(E) Refrain from political activities inappropriate to judicial officers
such as seeking or holding ain office filled by public election or soliciting
funds for a partisan political organization or candidate.
(F) Conduct and present themselves in a professional manner.
(G) Maintain professional competence.
(5) Appointment.
(A) Initial appointment. The court executive shall be responsible for
the recruitment, selection process and hiring of official court reporters.
The decision to hire and the assignment of an official court reporter shall
be made by the court executive with the concurrence of the district judge.
The initial appointment of the reporter shall be for a six month probationary period.
(B) Incumbent appointment Upon a district judge's leaving office,
preferential consideration shall be afforded to the incumbent official court
reporter serving the predecessor judge unless good cause exists for not
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doing so and the incumbent reporter may be appointed for a probationary
period of six months or less after which a permanent appointment may be
considered with concurrence of the successor judge.
(6) Assignment,
(A) Primary assignment. Each official court reporter shall be primarily assigned to serve a district judge and shall serve at the pleasure of the
judge.
(B) Reassignment.
(i) Schedules of official court reporters shall be coordinated by the
court executive. The court executive, with the concurrence of the
judge to whom the reporter is primarily assigned unless absent, may,
at the court executive's discretion, reassign a reporter to another
judge on a temporary basis to accommodate annual leave schedules,
sick leave or other excused absences, to equalize workloads, or assure
timely completion of transcripts.
(ii) The judge may request a transfer of the assigned official court
reporter. The court executive shall make every effort to accommodate
the reassignment within the judicial district or in another district. In
the event there are no available positions for transfer, the reporter
may be offered another position in the judicial system other than as
an official court reporter or will be placed on leave without pay, but
will be given preference for temporary reassignments and in filling
vacant official court reporter positions.
(iii) The state court administrator shall provide a substitute reporter during a period of excused absence of a reporter only following
diligent efforts by the court executive to provide for reporter needs of
the court through calendar management, reporter reassignment, and
other means. A substitute reporter will not be provided during any
period in which the official court reporter is engaged in private work.
The substitute reporter shall serve the court under the same regulations governing the duties of the official court reporter.
(7) Benefits.
(A) Compensation.
(i) The state court administrator shall establish a pay plan for
official court reporters which may include a career ladder advancement system based upon professional qualifications and prior experience in the profession.
(ii) Standard advancement (merit) or step increases in the salary
plan for official court reporters shall not be automatic but must be
based on performance ratings submitted by the court executive to the
administrative office indicating a satisfactory or above rating in productivity and performance as determined by the court executive in
consultation with the assigned judge consistent with available funding and personnel compensation guidelines for all judicial employees.
(iii) Official court reporters shall not receive compensation in addition to the regular state salary for court work performed beyond
normal working hours on the basis that sufficient compensatory time
off during court hours is provided.
(B) Annual leave.
(i) Official court reporters shall be credited with 19.5 days each
fiscal year. No annual leave may be accumulated from one year to the
next and all annual leave shall expire at the end of each fiscal year.
The reporter shall take earned annual leave during periods of absence of the judge to whom the reporter is primarily assigned unless
otherwise directed by the court executive.
(ii) The court executive shall coordinate annual leave and make
reasonable effort to develop schedules to accommodate requests for
leave when possible. Substitute reporters shall not be provided at

Rule 3-304

CODE OF JUDICIAL ADMINISTRATION

din

state expense for purposes of annual leave unless other alternatives
are exhausted. Court reporters shall submit requests for annual
leave to the court executive at the earliest possible time each year in
order to facilitate schedules.
(iii) Upon termination of employment, a court reporter shall re.
ceive payment at an hourly salary rate for annual leave accrued to
date during the fiscal year of termination at a rate of six hours of
annual leave for each pay period worked.
(C) Sick leave.
(i) Official court reporters shall be credited with 4 hours of sick
leave for each pay period worked not to exceed 13 days each calendar
year. Court reporters may use sick leave and be excused from attendance upon the court by the court executive for reasons of illness
temporary disability or injury, preventive dental or medical care, or
illness of spouse, children or other dependents which requires the
personal attendance of the reporter. On the effective date of this rule,
court reporters shall be credited with the number of hours of sick
leave which they have accumulated since July 1, 1988.
(ii) Absences for medical reasons in excess of four consecutive
working days must be supported by a doctor's certificate. Absences
for medical reasons in excess of earned sick leave shall be leave
without pay.
(iii) After a court reporter has accrued 144 hours of unused sick
leave, the reporter may elect to participate in the sick leave incentive
program in the next calendar year. During a calendar year in which
the court reporter is eligible, any unused sick leave accrued in excess
of 64 hours may be converted to converted sick leave. No more than
320 hours of converted sick leave may be accrued. Thereafter, excess
sick leave shall remain as regular sick leave. The court reporter shall
declare the number of hours of sick leave transferred to converted
sick leave in the previous calendar year by January 31 of each year.
Converted sick leave which has accrued may not be used as annual
leave, nor shall payment be made for such leave upon termination. A
court reporter may elect at any time to use converted sick leave as
sick leave or to provide paid-up health insurance at the time of retirement. Paid-up health insurance shall be calculated on the basis of
one month's premium for each eight hours of accumulated converted
sick leave. When health insurance coverage is replaced by Medicare,
remaining accumulated converted sick leave may be applied toward
premiums for Medicare supplement coverage pursuant to the same
calculation.
(D) Funeral leave. Official court reporters may be excused by the
court executive for funeral leave not to exceed 3 days per occurrence for
attendance at services of the immediate family which includes spouse,
children, parents, siblings, grandparents and in-laws in the same degree
of relationship. The court executive shall arrange for coverage of the
court during such excused absences.
(8) Supervision.
(A) Judicial.
(i) The in-court day-to-day supervision of individual official court
reporters is the responsibility of the district judge to whom the reporter is assigned. The reporter serves at the pleasure of the judge to
whom he or she is primarily assigned. There is no right of appeal
from terminations by a judge.
(ii) Pursuant to this Code and under the direction of the presiding
judge, the court executive shall have supervisory authority over official court reporters, including the authority to implement rules, policies, and orders. If the assigned judge has no matters scheduled, the
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court executive may also temporarily reassign the court reporter sifter prior consultation with the judge, unless the judge is absent. If the
assigned judge has matters scheduled, the court executive may temporarily reassign the court reporter only with the concurrence of the
assigned judge.
(B) Court executive.
(i) The court executive shall develop an annual performance plan
for the official court reporter after consultation with the judge. This
plan will include special needs identified by the judge, duties set
forth in this Code and the job description, needs identified by the
court executive and reporter, cooperation in providing services in
other districts as directed by the state court administrator and within
the district as assigned by the court executive. Annually, after consultation with the judge, the court executive shall prepare an evaluation of the official court reporter's performance.
(ii) Disciplinary action shall be the responsibility and determination of the court executive. Disciplinary action shall be in accordance
with the courts' personnel policies and procedures and after consultation with the assigned judge.
(iii) An official court reporter shall be subject to disciplinary action
for cause by the court executive, after prior consultation with the
assigned judge. Such disciplinary action may include, but shall not be
limited to, reprimand, censure, suspension without pay, reduction of
salary or removal from office.
(C) Deputy court administrator. An official court reporter shall be
subject to disciplinary action by the deputy court administrator for failure
to file an appellate transcript timely. Such discipline may include, but
shall not be limited to, reprimand, censure, suspension without pay, reduction of salary, or removal from office.
(9) Court executive duties and responsibilities. In addition to the duties, responsibilities and authority as otherwise set forth in this rule, the court
executive shall:
(A) Coordinate and provide coverage for excused vacation, sick leave
and funeral leave absences of reporters.
(B) Reasonably monitor activities of reporters including, if necessary,
time in court sessions taking the record, outside work, number and length
of transcripts pending, compliance with time periods for preparation of
transcripts and requests for extension of time for preparation of transcripts.
(C) Interact with clerks of the appellate courts regarding timely preparation of transcripts and take corrective action as necessary to avoid
undue delay in submission of transcripts.
(D) Subject to approval of the state court administrator and availability of funds, the court executive may appoint a supervising reporter in a
district who shall assume the duties, responsibilities and authority of the
court executive as set forth in paragraphs (9)(A), (B) and (C) only, and
excepting the imposition of disciplinary action. The supervising reporter
shall be accountable to the court executive for the performance of those
duties.
(10) General provisions.
(A) Employment of private freelance reporters.
(i) No court executive, official court reporter or other person may
employ a private freelance reporter on a temporary basis at state
expense without specific prior approval of the state court administrator.
(ii) No official court reporter may hire a private freelance reporter
at his or her own expense to attend court in behalf of the court re-
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porter except in extraordinary circumstances and with the express
prior approval of the district judge and court executive.
(B) Standard workday. Subject to the direction of the judge to whom
the reporter is primarily assigned and dependent upon the particular
circumstances of a case, official court reporters may not be required to
take the record of proceedings in excess of five hours during the course of
any working aav and are entitled to regular breaks of not less than five
minutes ever -»our. Judges are encouraged to accommodate the needs of
reporters whenever possible.
(C) Extra reporting activities. No official court reporter may engage
in outside reporting activities during regular court hours unless:
(i) the district judge and court executive have given express authorization;
(ii) the reporter has not been reassigned to another judge; and'
(iii) the reporter's official duties are completed and no court transcripts of cases on appeal are being prepared in which an extension of
time has been granted or is likely to be needed.
(D) Furniture and equipment.
(i) The state shall be responsible for providing each official court
reporter with office space, furniture, stenotype machine, and office
supplies and other equipment in accordance with standards approved
by the Council for the performance of official duties only.
(ii) The use of publicly owned equipment or office space by official
court reporters for freelance work or private gain is prohibited except
for the preparation of transcripts of cases on appeal. The use of publicly owned supplies for any of the above described activities is prohibited.
(E) Education. The state court administrator shall be responsible for
the judicial employees education program which shall incorporate the
official court reporters. Court executives will coordinate schedules to ensure the ability of official court reporters to meet required education
standards.
(Repealed and reenacted effective January 15,1990; amended effective March
31, 1992; May 1, 1993; October 25, 1993; April 15, 1995.)
Amendment Notes. — The 1992 amendment deleted the second sentence of Subdivision (2)(A) authorizing exceptions to the required qualification; in the second sentence of
Subdivision (6)(B)(i), substituted "with the concurrence of the judge" for "in consultation with
the judge" and inserted "unless absent"; in
Subdivision (7)(A)(ii), inserted "in consultation
with the assigned judge"; in Subdivision
(8)(A)(ii), substituted "including the authority
to implement" for "including authority for temporary reassignment and authority to implement" in the first sentence and added the final
two sentences; rewrote Subdivision (8)(B)(iii);
added Subdivision (8)(C); in Subdivision (9)(B),
added "Reasonably" at the beginning and inserted "if necessary"; and in Subdivision (9)(D),
substituted "as set forth in paragraphs (9)(A),
(B) and (C) only, and excepting" for "except."

The first 1993 amendment, effective May 1,
1993, in the first sentence in Subdivision
(3)(B)(i), added the second citation, substituted
Receipt" for "service," deleted "on a form approved by the Council" after "transcript order,
and made stylistic changes,
The second 1993 amendment, effective October 25, 1993, added the proviso in the applicabihty paragraph.
The 1995 amendment rewrote Subdivision
(7)(C)(iii), which had read "Upon termination
of employment, a court reporter may convert
up to a maximum of 320 days of unused sick
leave accrued to date to paid up health insurance benefits at retirement at the hourly salary rate paid at the time of retirement. Unused
sick leave which has accrued may not be converted to vacation nor will payment be made
for such leave upon termination."

Rule 3-305. Certified court transcribers.
Intent:
To establish an administrative procedure for prescribing the qualifications
of court transcribers.
To prescribe the procedure by which court transcribers shall be certified

